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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MELISSA BATIE-SMOOSE,
Plaintiff, Case No.: 5:26-cv-11808
v COMPLAINT
THE BOARD OF TRUSTEES OF THE CALIFORNIA
STATE UNIVERSITY (ON BEHALF OF SAN JOSE JURY TRIAL DEMANDED

STATE UNIVERSITY); and TODD KRESS, LAURA
ALEXANDER, MICHELLE SMITH MCDONALD,
JOANNE WRIGHT, CHARLIE FAAS, JEFF KONYA,
JULIE PAISANT, MARY QUINTANAR, JULIANNE
MIYASHIRO, and LAURYN MILLER, in their
individual capacities, and DR. CYNTHIA TENIENTE-
MATSON, in her individual and official capacity, as
employees of San Jose State University,

N N N N N N N N N N N N N N N N

Defendants.
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COMPLAINT

Plaintiff, Melissa Batie-Smoose, by and through undersigned counsel, brings this action
against Defendant The Board of Trustees of the California State University (“CSU”), to redress
sex discrimination and retaliation prohibited by Title IX of the Education Amendments of 1972,
20 U.S.C. § 1681 et seq. (“Title IX”). Plaintiff also asserts claims under 42 U.S.C. § 1983 against
Defendants Todd Kress, Laura Alexander, Michelle Smith McDonald, Joanne Wright, Dr.
Cynthia Teniente-Matson, Charlie Faas, Jeff Konya, Julie Paisant, Mary Quintanar, Julianne
Miyashiro, and Lauryn Miller (collectively, the “Individual Defendants”), to redress violations
of Plaintiff’s rights under the First and Fourteenth Amendments to the United States
Constitution.

INTRODUCTION

In volleyball, lines matter. So do the people willing to call out when those lines have
been crossed. Plaintiff Melissa Batie-Smoose did just that. As Associate Head Coach of the SJSU
women’s volleyball team, she raised concerns about unequal treatment of female athletes,
asserted her religious beliefs about the presence of a male athlete on the court and in the locker
room on a women’s team, supported players asserting their Title IX rights, and ultimately filed
a sworn Title IX complaint. Within days, SJISU took her off the court and suspended her before
even interviewing her, and later declined to renew her appointment. Rather than address the
discrimination Plaintiff reported, Defendants punished the coach who called it out. This action
seeks to hold them accountable for that retaliation, for treating Plaintiff less favorably than her
male counterpart, and for attempting to silence her protected speech and chill her religiously
motivated conduct.

L. JURISDICTION AND VENUE

1. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.
§ 1331, as this case arises under the laws of the United States, specifically Title IX, and the First
and Fourteenth Amendments to the United States Constitution, as enforced through 42 U.S.C.

§ 1983.
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2. This Court has original jurisdiction over Plaintiff’s constitutional claims pursuant
to 28 U.S.C. § 1343(a)(3)-(4), which confers jurisdiction over actions to redress the deprivation,
under color of state law, of rights secured by the Constitution.

II. PARTIES

3. Melissa Batie-Smoose (“Plaintiff”) is a female individual and at all relevant times
was a resident of Scotts Valley, California. At all relevant times, Plaintiff was employed as the
Associate Head Coach for the Women’s Volleyball team at San Jose State University (“SISU”).
Plaintiff is a practicing Christian who holds sincere religious beliefs regarding sex and the
creation of male and female human categories.

4. Defendant The Board of Trustees of the California State University (hereinafter
“CSU”) governs the California State University system, of which SJSU is a constituent
institution, organized and existing under the laws of the State of California. Defendant maintains
its principal place of business at 401 Golden Shore, Long Beach, CA 90802. Defendant is a
recipient of federal financial assistance and operates SISU and its intercollegiate athletic
programs subject to Title IX.

5. Defendant Todd Kress (“Kress”) is, and at all relevant times was, the Head Coach
of the SJSU women’s volleyball team and Plaintiff’s direct supervisor. Kress is sued in his
individual capacity for damages for the constitutional claims alleged in Counts IV, V, VI, and
VII. At all relevant times, Kress acted under color of state law within the meaning of 42 U.S.C.
§ 1983.

6. Defendant Laura Alexander (“Alexander”) is, and at all relevant times was, the
Senior Associate Athletic Director for Student-Athlete Wellness and Leadership Development
at SJSU. Alexander is sued in her individual capacity for damages for the constitutional claims
alleged in Count V. At all relevant times, Alexander acted under color of state law within the
meaning of 42 U.S.C. § 1983.

7. Defendant Michelle Smith McDonald (“Smith McDonald”) is, and at all relevant
times was, the Senior Director of Media Relations (now Senior Director of Strategic

Communications) at SJSU. Smith McDonald is sued in her individual capacity for damages for
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the constitutional claims alleged in Count V. At all relevant times, Smith McDonald acted under
color of state law within the meaning of 42 U.S.C. § 1983.

8. Defendant Joanne Wright (“Wright”) was at all relevant times the Senior
Associate Vice President, University Personnel, at SJSU. Upon information and belief, Wright
is no longer employed by SJISU. Wright is sued in her individual capacity for damages for the
constitutional claims alleged in Counts V and VI. At all relevant times, Wright acted under color
of state law within the meaning of 42 U.S.C. § 1983.

0. Defendant Dr. Cynthia Teniente-Matson (“Teniente-Matson”) is, and at all
relevant times was the President of SJSU. Teniente-Matson is sued in her individual capacity for
damages for the constitutional claims alleged in Counts V and VI, and in her official capacity
for prospective declaratory and injunctive relief for the constitutional claims alleged in Counts
IV, V, VI, and VII. At all relevant times, Teniente-Matson acted under color of state law within
the meaning of 42 U.S.C. § 1983.

10. Defendant Charlie Faas (“Faas”) at all relevant times was the Vice President for
Administration and Finance at SISU, who oversaw University Personnel along with business
services, facilities, university police, and auxiliary services. He left SJSU in or around February
1, 2025. Faas is sued in his individual capacity for damages for the constitutional claims alleged
in Count V. At all relevant times, Faas acted under color of state law within the meaning of 42
U.S.C. § 1983.

11.  Defendant Jeff Konya (“Konya”) is, and at all relevant times was the Director of
Athletics of SJSU. Konya is sued in his individual capacity for damages for the constitutional
claims alleged in Counts V and VI. At all relevant times, Konya acted under color of state law
within the meaning of 42 U.S.C. § 1983.

12. Defendant Julie Paisant (“Paisant”) at all relevant times was the Senior Director,
Employee and Labor Relations and Compliance at SJSU. (She is now Associate Vice President,
Employee and Labor Relations.) Paisant is sued in her individual capacity for damages for the
constitutional claims alleged in Count V. At all relevant times, Paisant acted under color of state

law within the meaning of 42 U.S.C. § 1983.
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13. Defendant Mary Quintanar (“Quintanar”) is, and at all relevant times was the
Senior Associate Athletic Director for Human Resources, Employee and Labor Relations and
Compliance at SJSU. Quintanar is sued in her individual capacity for damages for the
constitutional claims alleged in Count V. At all relevant times, Quintanar acted under color of
state law within the meaning of 42 U.S.C. § 1983.

14. Defendant Julianne (“Miyashiro”) is, and at all relevant times was the Director
of Academic Employee Relations at SJSU. Miyashiro is sued in her individual capacity for
damages for the constitutional claims alleged in Count V. At all relevant times, Miyashiro acted
under color of state law within the meaning of 42 U.S.C. § 1983.

15. Defendant Lauryn Miller (“Miller”) was at all relevant times the Assistant
Athletic Director of Diversity, Equity, & Inclusion at SJSU. Upon information and belief Miller
left SJSU in 2025. Miller is sued in her individual capacity for damages for the constitutional
claims alleged in Count V. At all relevant times, Miller acted under color of state law within the
meaning of 42 U.S.C. § 1983.

16.  As used in this Fourth Amended Complaint, “Defendant” (singular) refers to
Defendant CSU only. Defendants Kress, Alexander, Smith McDonald, Wright, Teniente-
Matson, Faas, Konya, Paisant, Quintanar, Miyashiro, and Miller are referred to individually by
name, or collectively as the “Individual Defendants.”

III. BACKGROUND

17. This is an action for sex discrimination and retaliation under Title IX, and for
violations of Plaintiff’s rights under the Free Exercise, Free Speech, Freedom of Association,
and Equal Protection guarantees of the First and Fourteenth Amendments to the United States
Constitution, arising from adverse actions taken against Plaintiff by Defendant CSU and by the
Individual Defendants. Those adverse actions were taken after Plaintiff repeatedly opposed what
she reasonably believed (and what the United States Department of Education later determined)
was sex discrimination against female student-athletes in violation of Title IX, supported
student-athletes asserting Title IX rights, expressed sincerely held religious beliefs regarding

sex, and filed a formal written Title IX complaint.

5
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18.  Plaintiff is an experienced women’s collegiate volleyball coach who began
serving as Associate Head Coach of the San Jose State University (“SJISU”’) women’s volleyball
team in January 2023. Defendant renewed her appointment on March 1, 2024.

19. Upon learning of the presence of a male athlete (Blaire Fleming) on the women’s
team and observing related discriminatory conduct by CSU, Kress and other Individual
Defendants, Plaintiff raised concerns regarding sex discrimination and the integrity and fairness
of the SJSU women’s volleyball team and of women’s sports in general.

20. On October 29, 2024, Plaintiff filed a sworn and written complaint and request
for investigation with Peter Lim, the Interim Director and Title IX Office at SISU, Gloria
Nevarez, the Mountain West Conference Commissioner, Scott Bearby, the Mountain West
Conference Senior Vice President of Legal Affairs and General Counsel, and the National
Collegiate Athletic Association (“NCAA”), alleging discrimination based on sex and retaliation
in violation of Title IX regarding transgender eligibility policies. Plaintiff’s complaints and
opposition to these practices constituted protected activity under Title IX.

21. Title IX protects persons who oppose sex discrimination or participate in the Title
IX complaint process. It also independently prohibits discrimination on the basis of sex in
employment by any recipient of federal financial assistance. 34 C.F.R. § 106.51(a).

22. On November 1, 2024, Plaintiff was suspended from her position as Associate
Head Coach. A true and correct copy of Plaintiff’s suspension letter is attached as Exhibit A
(“Suspension Letter”).

23. On or about January 31, 2025, Jeff Konya sent Plaintiff a notice of nonrenewal
of her position at SJSU. A true and correct copy of Plaintiff’s termination letter is attached as
Exhibit B (“Termination Letter”).

24.  Defendant punished Plaintiff for engaging in protected activity under Title IX,
and separately subjected Plaintiff to discrimination in the terms and conditions of her
employment because of her sex, including by treating her male counterpart, Kress, more
favorably than Plaintiff when both were investigated for substantially similar alleged

misconduct.
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25. Defendants Kress, Alexander, and Smith McDonald further violated Plaintiff’s
First Amendment rights by imposing a categorical, prospective prohibition on Plaintiff’s speech
regarding Fleming’s sex, enforced through threats to Plaintiff’s employment, and by retaliating
against Plaintiff because her opposition to CSU’s policies was grounded in, and an expression
of, her sincerely held religious beliefs regarding sex. And Defendant Kress also punished
Plaintiff for her voting record and political association, in violation of the First Amendment.

26.  Plaintiff’s vocal advocacy for the rights of female athletes and the integrity of
women’s sports was consistent with the core purpose of Title IX, which is to ensure equal
opportunities, access to, safety, and fairness for females in educational programs and activities,
including athletics. The adverse actions taken against Plaintiff for this advocacy by Defendant
CSU and by Defendants Kress, Alexander, Smith McDonald, Wright, Teniente-Matson, Faas,
Konya, Paisant, Quintanar, Miyashiro, and Miller, and the disparate treatment of Plaintiff as
compared to Kress, undermine the statutory protections intended by Congress and threaten to
chill the willingness of coaches and others to enforce sex equality in collegiate athletics.

217. On January 28, 2026, the United States Department of Education, Office for Civil
Rights (“OCR”), who is tasked by Congress to enforce Title IX, issued a Letter of Findings
concluding that Defendant violated Title IX, including through its disparate treatment of Plaintiff

as compared to Kress. A true and correct copy of the Letter of Findings is attached hereto as

Exhibit C.
IV. FACTUAL ALLEGATIONS
Employment Background
28. In 2022, Plaintiff Melissa Batie-Smoose had been the assistant women’s

volleyball coach at Fairfield University with Kress as the head coach. They had been coaching
together at Fairfield University in Connecticut for four years, and had previously coached
together at another institution in 2006. Upon information and belief the student athletes on the

team were all female.
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29.  Atthe end of the 2022 volleyball season, Kress was offered a position at SJSU as
the head coach of the women’s volleyball team. Kress asked Plaintiff to continue to be his
assistant coach.

30. On or about January 22, 2023, Plaintiff accepted an offer of employment from
Defendant CSU to serve as the Associate Head Coach for the Women’s Volleyball team at SJSU.
A true and correct copy of Plaintiff’s offer of employment is attached as Exhibit D (“Offer
Letter”).

31. At the time Plaintiff accepted the position, she had not been informed by CSU or
any Individual Defendant that a male student-athlete was a member of the SJSU’s women’s
volleyball team.

32.  Defendant renewed Plaintiff’s appointment on March 1, 2024, for her to continue
as Associate Head Coach. A true and correct copy of Plaintiff’s renewed employment contract
is attached as Exhibit E (“Employment Contract”).

33. The Employment Contract required Plaintiff to “provide full support and abide
by the CSU and SJSU commitment to gender equity in education, including athletics, and its fu!/l
compliance with Title IX of the Education Amendment to the Civil Rights Act of 1964 [sic].”
Employment Contract § 8 (Ex. E) (emphasis added).

34.  In reliance on Defendant’s employment offer, Plaintiff relocated her family
across the country from Connecticut to Scotts Valley, California, to begin her employment at
SJSU with the understanding that she would be coaching a women’s collegiate volleyball team
composed of female athletes.

35.  Inoraround January 2022—approximately one year before Plaintiff was hired—
then-Head Coach Trent Kersten recruited Fleming, a male student-athlete who identifies as a
“transgender woman,” to join the SJSU women’s volleyball team on a full athletic scholarship.
Kersten and Defendant’s administration were aware of Fleming’s sex at the time of his
recruitment. Upon information and belief, each of the Individual Defendants knew of Fleming’s

SEX.
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36. Plaintiff is informed and believes, and on that basis alleges, that Defendant’s
administration, including the Individual Defendants and Kersten, did not disclose Fleming’s sex
to incoming players or existing volleyball players, and that this information was known within
the athletics department at SJSU well before Plaintiff was hired in January 2023.

37.  Kress had an approximately two-decade professional relationship with Plaintiff
and was familiar with Plaintiff’s religious beliefs and related views regarding the participation
of male athletes on women'’s athletic teams.

38.  Yet Kress did not disclose to Plaintiff—before she accepted the Associate Head
Coach position and relocated her family to California—that a male athlete was a member of the
SJSU women’s volleyball team.

39.  Kress disclosed Fleming’s sex to Plaintiff within weeks after she began working
at SJSU. Based on the timing and manner of that disclosure, Plaintiff believed Kress may have
known the information before she accepted the position, although she does not know when Kress
first learned it. Plaintiff is further informed and believes, based upon a conversation with
Defendant Smith McDonald and two female volleyball players, that Fleming had disclosed his
sex to at least two of his SJSU teammates in the 2022-2023 season, and that rumors regarding
Fleming’s sex circulated among other SJSU student-athletes, including on the football and
baseball teams, as early as December 2022. Yet CSU went to great lengths to intimidate Plaintiff

and the female players to keep this information secret.

Plaintiff’s Religious Beliefs and Kress’s Response

40.  Plaintiff is a practicing Christian and holds a sincere religious belief that God
created human beings male and female, and that sex is binary and immutable. Plaintiff’s
opposition to Fleming’s participation on the women’s team was informed by, and was in part an
expression of, this religious belief.

41. On multiple occasions beginning in approximately 2023 and continuing through
2024, Plaintiff told Kress, in substance, that “God made man and woman’ and that she could not
in good conscience treat a male athlete as female. Plaintiff made these statements to Kress

directly, in the course of their disputes over Fleming’s participation and treatment.

9
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42.  Plaintiff is informed and believes, and on that basis alleges, that Kress’s hostility
toward Plaintiff, and his threats to terminate her employment, were motivated in part by the
religious character of Plaintiff’s objections, and not solely by her secular policy disagreement
regarding fairness in women’s athletics. Kress was aware, from Plaintiff’s repeated statements
and from their long association, that her opposition to Fleming’s participation was grounded in
her religious convictions regarding sex and creation.

43, Thus, Plaintiff is informed and believes, and on that basis alleges, that Kress’s
conduct toward Plaintiff, including his threats of termination and his influence over the
suspension and nonrenewal alleged here, was motivated in whole or in part by hostility to the
religious character of Plaintiff’s speech and beliefs, in violation of the First Amendment to the
United States Constitution, as alleged below.

Plaintiff’s Protected Activity

44.  InJanuary 2023, after beginning her employment at SJSU, Plaintiff observed that
one student-athlete on the women’s volleyball team, Fleming, exhibited physical and athletic
abilities that were markedly superior to the other players on the women’s volleyball team.

45.  After watching Fleming practice with the SJISU female beach volleyball team in
January 2023, when asked by Kress what she thought of Fleming’s performance, Plaintiff
remarked that Fleming hits like a “dude.” Kress only asked about Fleming’s playing abilities
while Plaintiff temporarily coached beach volleyball. Kress’s focus on Fleming, the only male
on the team, continued through Plaintiff’s tenure at SJSU.

46.  With approximately two to three weeks after Plaintiff began working at SISU,
and shortly after her comment regarding her own observation of Fleming, Kress confirmed
Plaintiff’s observations, that Fleming identified as transgender and was male.! During the same
conversation, or shortly thereafter, Kress instructed Plaintiff not to disclose Fleming’s sex to
players, recruits, families, or staff and warned Plaintiff that she could be terminated if she did

so. Kress subsequently repeated employment-related warnings when Plaintiff raised concerns

"' Out of respect for Plaintiff’s religious views and candor to the Court, pronoun usage for
Fleming aligns with Fleming’s sex.
10
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about unequal treatment of female student-athletes. These threats were designed to intimidate
Plaintiff to deter her from asserting her rights under Title IX.

47.  Plaintiff’s interactions with Fleming were limited in the spring of 2023 after SJSU
hired a coach for the female beach volleyball team. Plaintiff moved to coaching the indoor team
while Fleming practiced and played on the spring beach volleyball team.

48.  When Fleming joined the indoor team practices, Plaintiff subsequently became
concerned that the treatment of Fleming compared to the female athletes, including the unequal
enforcement of team rules and related decisions by Kress and SJSU administrators, constituted
sex discrimination prohibited by Title IX (by denying female athletes equal treatment and
opportunities).

49.  Plaintiff also observed materially different treatment of Elle Patterson, a female
athlete who played the same position as Fleming. Kress and Plaintiff recruited Patterson to
transfer to SJISU and offered her a full scholarship to play outside hitter. After Patterson arrived,
however, Kress informed her that she would not receive a scholarship for the 2023 season, while
promising that she would receive one for subsequent seasons. Patterson remained at SJSU in
reliance on that promise and paid out-of-state tuition and room-and-board expenses.

50.  Kress also told Patterson that indoor volleyball players would not be permitted to
participate in beach volleyball. Kress nevertheless permitted Fleming to participate in beach
volleyball despite Fleming’s lack of prior beach volleyball experience, while denying Patterson
the same opportunity.

51. In or around August 2023, a recruiting visit for the program’s top recruit was
disrupted when a hurricane canceled the recruit’s flight. Plaintiff, who was responsible for
recruiting, went to the airport and then returned to the SJSU gym to inform Kress of the situation.
Upon her return, Kress ignored her greeting twice in a hallway. When Plaintiff remarked on his
behavior, Kress followed her into her office, closed the door, and cornered, yelled at, and berated
her in a manner she found physically intimidating, including telling her that he could get her

fired. This was the first time in Plaintiff’s career that she felt physically unsafe in a professional
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interaction. Kress’s actions were taken in retaliation for Plaintiff voicing her objections to the
discriminatory treatment of the female student-athletes.

52.  Plaintiff reported this incident to Athletics Human Resources, including
Quintanar, and to Alexander, her sport administrator. In response, Plaintiff was told that Kress
was her boss and that she needed to listen to him. Kress received no disciplinary action for his
behavior towards Plaintiff.

53.  During the 2023 indoor fall volleyball season, Alexander pressed for Fleming to
take the required blood test needed for his participation in Mountain West Conference games.
Fleming eventually took the test, but his testosterone levels were too high to play in the
Conference matches. Alexander revealed Fleming’s testosterone levels to Plaintiff.

54.  Plaintiff had been noticing that throughout the fall season, Fleming’s strength had
been increasingly elevated and his strikes had become markedly harder and faster.

55.  Around the same time the testosterone results were revealed, Fleming thereafter
missed conference matches because of a reported hand injury, which Plaintiff believes was an
excuse to hide his ineligibility to play because of his hormone level.

56.  When Fleming returned to play in or about November 2023, the coaching staff
frequently substituted Patterson for Fleming because Patterson was the superior passer and
defensive player. Nevertheless, after the season, Kress withdrew the promised scholarship for
Patterson while retaining Fleming’s full scholarship.

57.  Patterson informed Plaintiff and Kress that she could not afford to return to SISU
without a scholarship because of the cost of out-of-state tuition, room, and board. Kress
nevertheless declined to award Patterson a scholarship. Plaintiff believed that the disparate
scholarship and participation decisions denied a female athlete an athletic opportunity because
of sex, and Plaintiff raised those concerns with Kress.

58.  These and other disparities contributed to Plaintiff’s reasonable and good-faith
belief that female athletes were being subjected to unequal treatment and denied athletic
opportunities because of sex under Title IX and constitutes a discriminatory employment

practice.
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59.  Beginning in approximately March 2023 and continuing through the 2023 and
2024 seasons, Plaintiff repeatedly communicated concerns to Kress regarding what Plaintiff
believed was sex-based unequal treatment of female student-athletes on the women’s volleyball
team. Plaintiff specifically objected that Fleming was permitted to violate practice, uniform,
travel, and team-conduct requirements without discipline while female athletes were disciplined
for comparable conduct. Plaintiff told Kress that this treatment was unfair to the women on the
team and that the female athletes were entitled to equal treatment and protection. Still, Kress did
nothing to address the discriminatory treatment of the female players and instead continued to
retaliate against Plaintiff for opposing such practices.

60. On April 17,2024, Reduxx, an online, widely circulated publication, revealed that
Fleming, a male, was playing on SJSU’s women’s volleyball team.

61. On or about April 2024, Plaintiff was directed to travel with the beach volleyball
team to assist with the team meals, accommodations, and other logistics. Plaintiff was the only
female member of the coaching staff.

62. On this trip, when the plane landed, Alexander informed Plaintiff that an article
about Fleming was coming out. The article was shared with Plaintiff and during the volleyball
tournament Plaintiff complained to Alexander about the effect of SJSU’s conduct on the rights
and athletic opportunities of female student-athletes. Plaintiff specifically raised Title IX, the
history of women’s scholarship opportunities, and her concern that female athletes were
receiving unequal treatment. Alexander defended SJSU’s position and told Plaintiff, in
substance, that Fleming would not be leaving the team, and that if Plaintiff had a problem with
it, she needed to seek counseling. Plaintiff understood that she must stay out of the matter if she
wanted to retain her employment.

63. Throughout Plaintiff’s tenure at SJSU, Kress and the SJSU administrators,
including Alexander and Smith McDonald, instructed Plaintiff, other coaches and the student
athletes not to speak about Fleming’s sex or “transgender” status to anyone on or off the team as
such speech could be considered “transphobic” and a violation of Title IX or school policy.

These instructions were accompanied by warnings concerning employment, scholarship, or team

13
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status. These repeated warnings to suppress speech and deter Plaintiff from exercising her rights
under Title IX created an environment of fear and intimidation, causing females, including
Plaintiff, to remain silent about their concerns.

64. SJSU used intimidation to keep Plaintiff quiet by threatening her job, and by
assigning a “watch dog,” Lauryn Miller (the Assistant Athletic Director of Diversity, Equity &
Inclusion), to observe her in practices and accompany her during team travel.

65.  While preparing hotel room assignments for a road trip, Plaintiff suggested that
Fleming receive the single room available because the trip included an odd number of players.
Plaintiff made that suggestion to avoid assigning Fleming to share a room with a female
teammate. Kress rejected Plaintiff’s suggestion. Rather, when Fleming specifically requested to
room with either Brooke Slusser or Brooke Bryant, Kress granted that request. Slusser
complained to Plaintiff about the room assignments with Fleming, but Plaintiff did not control
the assignments. Plaintiff advised Slusser to bring the issue up with Kress, as she had, explaining
that she requested that Fleming have his own room.

Public Disclosure and Plaintiff’s Continued Advocacy

66.  Shortly after the Reduxx article revealed on April 17, 2024, that Fleming was a
male playing on SISU’s women’s volleyball team, Outkick published a similar article.

67. On or about April 18, 2024, immediately after the Reduxx article was published,
Plaintiff discussed the matter with Alexander, who was with her at the beach volleyball match.
Plaintiff again objected to what she believed was sex-based unequal treatment resulting from
Fleming’s participation on the women’s team. Alexander told Plaintiff, in substance, that if
Plaintiff did not agree with SJSU’s decision, she needed to leave the team.

68. A team meeting was called the day following the publication of the Reduxx
article, with the coaching staff and administrators, in which Smith McDonald reiterated that the
coaching staff was required to support Defendant’s decision and should leave the team if they
disagreed.

69. During that meeting, Fleming, along with Alexander, Smith McDonald, and

Kress, informed the entire team of Fleming’s “transgender” identification.
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70.  Upon information and belief, the team players held their own informal meeting
without the coaching staff. Fleming informed the team of his “transgender” status. During this
informal meeting, Fleming told the team that if he was hurting the team, he would quit. The team
captains asked Kress, on multiple occasions, to ask Fleming to quit, including during the team
meeting with the coaches.

71.  Upon information and belief, Kress berated Co-Captains Slusser and Brooke
Bryant for asking that Fleming leave the team. Kress was unsupportive of their feelings.

72.  Following Plaintiff’s increasing vocal complaints to Kress and Alexander, SJSU
administrators assigned Miller to attend practices and monitor Plaintiff. Plaintiff’s travel van
assignment was also changed so that Miller traveled in Plaintiff’s van. Plaintiff believes that
Miller was required to be with Plaintiff to ensure that she did not speak of Fleming’s male sex.
This monitoring was not imposed on other coaches.

73.  During the summer of 2024, after Slusser participated in the Mountain West
Conference team at the World Challenge, Slusser reported concerns to Plaintiff and Kress
regarding Fleming’s participation on the women’s team. Slusser stated that she believed the
participation was unfair to female athletes and created physical-safety concerns, and that players
from other conference teams were discussing protests or refusals to compete against SISU.

74.  In September 2024, at Kress’s request, Smith McDonald addressed the team
because team members wanted to speak out about their views regarding Fleming’s participation.
Smith McDonald instructed the players and the coaches that, if asked about Fleming’s
participation, they should respond that it was “not their story to tell,” told them Fleming was
entitled to privacy, and warned them to be cautious when speaking about Fleming’s participation
on the team. Smith McDonald said Plaintiff and the athletes were not to speak to the press.

75. At a subsequent team meeting convened by Kress in September 2024, a player
stated, “I feel like we were lied to . . . . Why isn’t anyone sticking up for us?”” Smith McDonald
responded that she had “tried to explain keeping a low temperature six weeks from the election
[because] people would love to blow this up.” The player responded, “I feel like we’re being

silenced,” and Slusser was observed “nodding furiously” at that comment. Other players stated,
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“I didn’t sign up for this,” and asked why they could not discuss a matter that was already
publicly known. Smith McDonald reiterated, “Again, I would ask yourself if this is your story
to tell?”

76.  Plaintiff alleges that Smith McDonald’s own stated rationale—keeping a low
temperature six weeks from the election”—demonstrates that the speech restriction she
personally articulated and enforced was motivated by political and public-relations
considerations, and not by any legitimate, narrowly tailored institutional interest, and that Smith
McDonald was aware her instruction was causing players, including Slusser, to feel silenced.
Nor was any consideration being given to the impact on the female athletes.

77.  The revelation about Fleming’s sex spread through social media platforms, most
notably by Riley Gaines, who posted video of Fleming striking the ball against lowa State on
September 2, 2024, with 3.2 million views on X (formerly Twitter), and again on October 18,
2024, striking the ball into the face of a female opponent with such velocity that the player fell
to the court. The latter post received 4.5 million views on X.

78. Beginning in September 2024, various collegiate women’s volleyball teams
began forfeiting games rather than play against SJSU, which had a male on its roster, to protect
fairness and the safety of their players. At least four universities refused to compete against
SJSU.

79.  In late September 2024, the Co-Captain of the volleyball team, Brooke Slusser,
joined a lawsuit against the NCAA for its policy allowing males to compete in women’s sports.
She was motivated in part by the participation of male Fleming on the SJSU women’s volleyball
team.

80. On or about September 23, 2024, Slusser also directly notified SISU that she was
joining the lawsuit described above, and that her notice to SJISU raised Title IX claims against
Defendant stemming from the conduct of Kress, Alexander, and Smith McDonald. As alleged
in greater detail below, Kress subsequently engaged in a sustained pattern of retaliatory conduct
against Slusser because of that notice and her related Title IX activity. Kress was not suspended

after Slusser raised her Title IX claim against him.
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81.  Kress personally described women who opposed Fleming’s participation on the
team as “hateful.”

82. Slusser spoke publicly about Fleming’s sex on Outkick on September 20, 2024,
and on The Megyn Kelly Show on October 13, 2024. Slusser revealed that Fleming admitted to
her that he was really a male on or around the date of the publication of the Reduxx article.

83. In an October 17, 2024 interview with the Associated Press, Mountain West
Conference Commissioner Gloria Nevarez indicated that Fleming was a male, stating in relevant
part: “I’m learning a lot about the issue . . . I don’t know a lot of the language yet, or the science,
or the understanding nationally on how this issue plays out.”

84.  Plaintiff also complained to Kress that his preferential treatment of Fleming was
unfair to the female athletes. Plaintiff explained that women historically had been subjected to
discrimination in athletics and were entitled to protection. Kress rejected Plaintiff’s concerns,
accused her of focusing on Fleming because Fleming was male, and warned Plaintiff that
continuing to raise or disclose the issue could jeopardize her employment.

85.  Plaintiff supported Slusser’s concerns and urged Kress to address them. Kress
became angry, dismissed the possibility that other teams would protest, and reported the
conversation to Alexander. Thus, by the summer of 2024, both Kress and Alexander knew that
Plaintiff was supporting a female student-athlete who was raising sex-discrimination and Title
IX concerns. And Kress knew that Plaintiff’s objections were motivated in part by her religious
beliefs.

86.  In August 2024, Kress berated and mistreated player Teya Nguyen so harshly for
not passing her running test that she experienced panic attacks. Plaintiff reported this
mistreatment to Alexander. Upon information and belief, Kress was not disciplined.

87.  In the fall of 2024, player Nayeli Ti’a was excoriated by Kress in front of the
team for being a few minutes late to the locker room after a losing match. The ferocity of his
interaction resulted in both Plaintiff and Ti’a informing Alexander about the incident. Upon

information and belief, Kress was not disciplined.
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88.  During practices in August 2024, Plaintiff personally observed Fleming striking
and blocking the ball with substantially greater force than Plaintiff had observed from female
collegiate volleyball players. Female athletes on SJSU’s team reported bruising, pain, and fear
of being struck in the head, and Plaintiff observed players attempt to avoid Fleming’s hardest
hits during practice. Plaintiff reported these concerns to Kress. Plaintiff raised these matters
because she reasonably and in good faith believed SJISU was providing female athletes unequal
protection and subjecting them to risks it would not otherwise impose in a women’s athletic
program.

89.  During the 2024 season, female student-athletes, including Brooke Slusser and
others, reported to Plaintiff concerns regarding unequal treatment, personal safety, retaliation,
and restrictions on their ability to raise Title IX concerns. Slusser specifically raised concerns
regarding a male athlete competing on the women’s volleyball team. Plaintiff again relayed the
athletes’ concerns to Kress and urged him to seek administrative intervention and protect the
female athletes from retaliation.

90. After Slusser and other female student-athletes raised concerns about fairness,
equal athletic opportunities, and safety, Plaintiff observed that Kress reduced or ceased his direct
communications with Slusser except as needed to oversee her play on the court; directed Plaintiff
to communicate with Slusser on his behalf; and spoke negatively about Slusser to other players.

91.  Following an October 3, 2024 match against Colorado State University, an SISU
women’s volleyball player reported to Plaintiff and Kress that Fleming had disclosed SJISU’s
scouting information to an opposing Colorado State player and discussed leaving portions of the
court open so the opposing player could direct hard spikes at Slusser. Plaintiff urged Kress and
SJSU to investigate the report and to protect Slusser, understanding it as a potential effort to
retaliate against Slusser for her Title IX activity. During that trip, Fleming had also left the hotel
against strict instructions from Kress and the undercover police officer hired to watch over the
team because of threats the team had received.

92.  Inresponse, Kress stated he did not believe the report against Fleming but later

told Plaintiff the matter had been reported to Alexander and the Title IX Office. He did not
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discipline Fleming for his violation of his directive not to leave the hotel. Plaintiff was not
interviewed concerning the report until on or around November 12, 2024, more than one month
later and after Defendant had already suspended her, reinforcing Plaintiff’s reasonable and good-
faith belief that Defendant was permitting sex discrimination and retaliation against female
athletes in violation of Title IX.

93. On October 27, 2024, Kress forwarded Plaintiff an email from an attorney, Gary
Brickwood, advocating that Slusser lose her playing position, co-captain status, and scholarship
because of her public opposition to Fleming’s participation. The email also accused Slusser and
her mother of hatred toward “transgender” persons. Kress forwarded the email while Plaintiff
was supporting Slusser and opposing what Plaintiff believed was sex-based unequal treatment
of female athletes. Plaintiff reasonably understood Kress’s decision to forward the email as an
attempt to intimidate her and as a warning about the consequences Plaintiff could face if she
continued supporting student-athletes who asserted Title IX rights.

94, On October 29, 2024, Plaintiff submitted a sworn written Title IX complaint and
request for investigation to SISU, the Mountain West Conference, and the NCAA. Under SJSU
policy, Plaintiff was a mandatory reporter of Title IX discrimination.? As later confirmed by
OCR’s own quotation of the complaint in its Letter of Findings, the complaint alleged, in relevant
part:

(1) that SJSU was engaged in illegal discrimination “on the basis of subjective
identity”;

(2) that a female outside hitter was wrongfully refused a women’s volleyball
scholarship while Fleming was permitted to retain his;

(3) that Alexander stated “anyone who disagrees with [Fleming] being on the
women’s volleyball team needs to get therapy and needs to leave SJISU”;

(4) that Fleming’s physical abilities and strength placed women on the team and

opponents’ teams at increased risk of injury;

2See Duty to Report, Off. for Civ. Rts. & Title IX, San Jose State Univ.,
https://www.sjsu.edu/titleixeo/duty-to-report/index.php (last visited Sep. 25, 2026).
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(5) that Kress was giving Fleming preferential treatment over the women on the
team;

(6) that women on the team were being denied opportunities and benefits on the
basis of sex;

(7) that University officials took action to dissuade women on the team from
filing a complaint or speaking out in opposition to Fleming’s participation;

(8) that Kress retaliated against Slusser after she joined a Title IX lawsuit
challenging Fleming’s participation; and

(9) that University officials were not responding properly to student, parent, and
Plaintiff’s concerns regarding Fleming’s participation on the team.

Exhibit C at 21.

95.  On October 31, 2024, SJISU’s Title IX office acknowledged receipt of Plaintiff’s
complaint, requested a meeting, and stated that it intended to contact the student-athletes
identified in the complaint. Nevertheless, SISU did not interview Plaintiff concerning her sworn
complaint and the reported threat to Slusser until on or around November 12, 2024. By that time,
Defendant had already removed Plaintiff from the volleyball program and placed her on
administrative leave.

96. The delay in interviewing Plaintiff, in contrast to Defendant’s immediate decision
to suspend her, supports Plaintiff’s allegation that Defendant retaliated against her for seeking
protection under Title IX.

Retaliatory Suspension

97.  On or about November 1, 2024, a couple of days after Plaintiff submitted her
written Title IX complaint and SJISU’s Title IX office acknowledged it, Defendant placed
Plaintiff on administrative leave from her position as Associate Head Coach. Plaintiff was orally
notified of this action on November 2, 2024, approximately ninety minutes before a scheduled
match. Defendant conveyed that decision through Scott McDonald, the Senior Deputy Athletic
Director for External Affairs, a man who had not interacted with the team. McDonald stopped

Plaintiff from entering SJSU’s Spartan Gym and informed her that she was being placed on
20

Complaint with Jury Trial Demand
No. 5:26-cv-11808




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 5:26-cv-11808 Document1l Filed 10/13/26 Page 21 of 64

indefinite administrative leave, effective immediately. Plaintiff believes that McDonald was
chosen for this task to further intimidate her, as McDonald was the immediate supervisor of her
husband, who was also employed at SJSU.

98.  Defendant required Plaintiff to surrender her university identification and keys,
prohibited her from retrieving her belongings from her office, directed her to leave campus, and
instructed her not to return until further notice.

99. The official letter notifying Plaintiff that she was placed on administrative leave
(“Suspension Letter”) was signed by Joanne Wright and copied to Jeff Konya, Julie Paisant,
Mary Quintanar, and Julianne Miyashiro. Before Defendant suspended Plaintiff, the officials
responsible for or participating in that decision knew that Plaintiff had repeatedly opposed what
she believed was sex-based unequal treatment of female student-athletes and had submitted a
formal written Title IX complaint. Those officials knew that the document Defendant accused
Plaintiff of providing to the media was Plaintiff’s Title IX complaint reporting alleged sex
discrimination and retaliation.

100. The Suspension Letter stated that Plaintiff was suspended pursuant to Article 17
of the Collective Bargaining Agreement between CSU and the California Faculty Association,
based on three categories of asserted grounds: (1) an October 24, 2024 complaint, then under
investigation by SJSU’s Title IX Office, alleging that Plaintiff had treated one or more student-
athletes differently because of a protected status; (2) Plaintiff’s alleged disclosure of confidential
student information, including medical, scholarship, and financial information, in violation of
FERPA and CSU policy; and (3) unspecified reports that Plaintiff drank alcohol with student-
athletes while traveling for an away game, used derogatory language toward her supervisor, and
refused to coach one or more student-athletes. See Exhibit A. None of these additional grounds
had previously been communicated to Plaintiff, documented in any prior performance record, or
raised with her before November 1, 2024. A true and correct copy of Plaintiff’s performance
review for year one of her employment with SJSU is attached as Exhibit F.

101. Moreover, each allegation is easily refuted. As to treating a player differently

because of a protected status, an appeal of Defendant’s final investigation found just the
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opposite: Whereas Plaintiff would regularly high-five Fleming at the end of matches, after a
while, Fleming chose to stop high-fiving Plaintiff, and when asked to high-five Plaintiff, Fleming
responded, “fu-- that.” Plaintiff’s behavior obviously could not be understood as treating
Fleming differently because of a protected status because Fleming, as everyone now knew, was
male, not female.

102. Regarding Plaintiff’s alleged disclosure of confidential student information in
violation of FERPA, as noted above, everything Plaintiff disclosed was from public or personal
knowledge, not student records protected by FERPA. And Kress’s identical behavior during the
ESPN interview he conducted later in November 2024—which Defendant viewed as violating
FERPA—received no adverse employment action.

103.  As to the last set of allegations, regarding drinking, Plaintiff was in the airport
club room of the airline lounge after a game before a flight home. The players over the age of 21
were with her and Plaintiff had a drink. She neither bought players drinks nor encouraged the
players to drink with her. Another (male) coach was also in the club room drinking. But Kress
made no complaint about his drinking in front of the players. And there was no policy that
prohibited drinking after games if the players were 21 or older. Additionally, Kress and Fleming
drank together at another airport on a different trip.

104. Plaintiff also never used derogatory language towards her supervisor, unlike
Kress’s language towards her. And Plaintiff did not direct inappropriate language at any student-
athlete.

105. Plaintiff also never refused to coach any student-athlete. To the extent this
allegation referred to Fleming, Plaintiff’s coaching responsibilities were unrelated to Fleming’s
outside hitter position. And, while Plaintiff did coach blocking until Kress removed her from
that coaching responsibility, she never refused to coach Fleming or any other player for whom
she had coaching responsibility.

106. Plaintiff alleges that Defendant’s simultaneous invocation of several previously
undocumented and unparticularized grounds for suspension, asserted for the first time

immediately after Plaintiff’s October 29, 2024 Title IX complaint and without any prior warning,
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is itself evidence that Defendant’s stated reasons were pretextual and that the true motivating
factor was Plaintiff’s protected activity and speech.

107.  Plaintiff further alleges that the October 24, 2024 complaint against her—which
the Title IX Office had not yet investigated or substantiated as of the date of her suspension—
was lodged only days before Plaintiff’s own October 29, 2024 Title IX complaint and her
suspension, further supporting an inference of pretext and retaliation for Plaintiff’s complaints
about unequal treatment.

108.  The Suspension Letter further directed Plaintiff not to discuss the investigation
or its subject matter with any SJSU employee other than University personnel, her union
representative, or legal counsel, and directed her to route any contact from student-athletes to
Quintanar. Upon information and belief, Scott McDonald warned the athletes that speaking to
Plaintiff could jeopardize their scholarships. Plaintiff alleges this directive, imposed
contemporaneously with and in addition to the categorical prohibition on discussing Fleming’s
sex or transgender status alleged above, further restricted Plaintiff’s speech regarding matters of
public concern.

109. Plaintiff is informed and believes, and on that basis alleges, that Kress, as
Plaintiff’s immediate supervisor, had input into, and influenced, Defendant’s decision to suspend
Plaintiff, consistent with SJSU’s practice, alleged above, of relying on a head coach’s input,
evaluation, and recommendation in personnel decisions affecting an assistant coach he
supervises. Plaintiff alleges that CSU, Wright, Konya (who signed the Offer Letter and
Employment Contract) and the other Individual Defendants who formally executed the
suspension, relied upon information, characterizations, or recommendations originating with
Kress, whose retaliatory and discriminatory motives, as alleged throughout this Fourth Amended
Complaint, were a proximate cause of the decision to suspend Plaintiff, regardless of whether
Kress signed the suspension letter himself.

110.  As noted, Defendant asserted that Plaintiff was suspended because she disclosed
student information by providing her Title IX complaint to the media. But Plaintiff does not base

this action on an asserted right to disclose confidential education records. Plaintiff alleges,
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instead, that the information she disclosed concerning Fleming’s sex and about SISU’s coaching
practices, its enforcement of team rules, its travel practices, its player-safety concerns, and events
occurring during practices and competition, was learned through her own firsthand observations
and experiences as Associate Head Coach, rather than obtained from education records
maintained by SJISU, and that Fleming’s sex was already public knowledge.

111. Plaintiff alleges that she did not disclose personally identifiable information
obtained from or contained in an education record maintained by SJISU.

112.  To the extent Defendant contends that some portion of Plaintiff’s complaint
disclosed information protected by FERPA or another confidentiality policy, Plaintiff alleges
that Defendant selectively invoked that rationale as the purported reason for a suspension
imposed after repeated employment threats and approximately one day after SJSU
acknowledged Plaintiff’s formal Title IX complaint. Similar information concerning Fleming’s
sex and participation and the resulting controversy had been publicly reported beginning in April
2024, and multiple teams had publicly forfeited matches against SJSU because of the presence
of a male player on the team before Plaintiff’s suspension. Plaintiff alleges that these
circumstances, together with the timing and preceding threats, support an inference that
Defendant’s asserted confidentiality rationale was pretextual.

113.  FERPA restricts the disclosure of personally identifiable information from a
student’s education records by an educational institution and its employees acting on the
institution’s behalf. FERPA does not restrict, and has no application to, a student’s own
voluntary disclosure of information about himself to other students, to the media, or to the public.
Fleming himself voluntarily disclosed his sex and transgender status directly to Slusser, other
teammates, and the SJISU coaches, and openly discussed his participation on the team as a trans-
identified person. Kress publicly discussed Fleming’s transgender status with ESPN reporter
Katie Barnes in an interview published November 26, 2024. Yet Kress was not disciplined nor
was his speech censored.

114.  Because the information Defendant characterized as protected under FERPA had

already been voluntarily disclosed by Fleming himself and had been extensively and
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independently reported in the media beginning in April 2024, Defendant’s invocation of FERPA
as the stated basis for Plaintiff’s suspension was not a good-faith application of that policy, but
a pretextual justification for retaliating against Plaintiff’s protected activity.

115.  On or about January 31, 2025, Jeff Konya sent Plaintiff a notice of nonrenewal
of her position at SJSU. As alleged above, the Suspension Letter provided that Plaintiff’s
suspension would automatically terminate upon formal notice of disciplinary action or sixty days
after its commencement, whichever occurred first—meaning no later than December 31, 2024.
Defendant issued no formal notice of disciplinary action during that period. Konya’s nonrenewal
notice instead issued after that sixty-day perifod had already lapsed, and while the Title IX
Office’s investigation into Plaintiff’s October 29, 2024 complaint remained pending.

Adverse Performance Documentation

116. Plaintiff had coached collegiate volleyball since 2005 and consistently performed
the responsibilities assigned to her as Associate Head Coach. SJSU’s players valued Plaintiff’s
coaching and support, and multiple players regarded Plaintiff as the coach willing to listen to
and communicate their concerns. Before Plaintiff’s protected Title IX activity escalated,
Plaintiff’s first performance evaluation, completed by Kress, rated her overall performance as
“Meets Standards,” with only one “Needs Improvement” rating in “Professionalism/Individual
Development” that was unrelated to the later actions taken against her: “Competitive success of
team in conference and post season performance (standing in conference).” See Exhibit F. In
other words, the only thing Plaintiff needed to improve was for her team to win more games.
After Plaintiff’s protected activity became known, Kress completed a 2024-2025 evaluation that
he signed on January 24, 2025, months after Plaintiff’s suspension. The evaluation rated
Plaintiff’s overall performance as “Needs Improvement.” But Plaintiff alleges that this negative
evaluation was a pretextual, post hoc attempt to justify her illegal termination. A true and correct
copy of Plaintiff’s performance review for year two of her employment with SJSU is attached
as Exhibit G.

117.  After Plaintiff began stating concerns about sex-based unequal treatment and

supporting female student-athletes who asserted Title IX rights, including her religious
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objections to a male player on the women’s team, Kress materially reduced Plaintiff’s
responsibilities and access as Associate Head Coach. Among other things, Kress excluded
Plaintiff from meetings with players, other coaches, and administrators; stopped regularly
communicating with her; and removed or reduced her responsibility for training blocking and
middle-position players. Kress would also berate her during practice in front of the athletes,
calling her “Trump-loving” or a “Trump lover” and mocking her political affiliation. He did this
routinely, finding opportunities when the team was hanging out or while traveling in an attempt
to turn the players on the team against here. (Kress knew that Plaintiff was a Republican.) He
was not suspended for his hostile behavior towards her.

118.  After reducing Plaintiff’s responsibilities, Kress criticized her performance in
areas over which he had reduced or removed her authority. He also reported that Plaintiff was
not adequately performing recruiting and communication duties, even though the team met its
recruiting targets (targets that were made more difficult to meet with a known male on the team)
and Plaintiff had not received comparable criticisms during her prior years working with Kress.
The criticisms reflected in Plaintiff’s 2024—2025 evaluation arose only after Plaintiff’s protected
activity and speech and included duties Kress had prevented or limited her from performing. The
criticisms were minor, subjective, or based on responsibilities from which Plaintiff had been
excluded. They were pretextual.

119. Kress’s negative criticisms arose only after Plaintiff opposed his treatment of
female student-athletes, supported Slusser, and raised Title IX concerns. Before that protected
activity, Plaintiff had worked with Kress during multiple prior periods without receiving
comparable criticism. The timing, subjective nature of the new criticisms, and Kress’s prior
threats support an inference that the criticisms were generated to create a record supporting
Plaintiff’s removal and nonrenewal. Head coaches typically choose their own assistant coaches.
Kress’s recommendation materially influenced whether Defendant would renew her

appointment.
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Retaliatory Nonrenewal and Resulting Harm

120. Plaintiff’s renewed appointment was scheduled to expire on January 31, 2025.
Defendant declined to renew the appointment, thereby terminating Plaintiff’s employment
effective January 31, 2025.

121.  Under SJSU’s practices governing renewal of assistant coach appointments,
Kress controlled or exercised substantial influence over whether Plaintiff’s appointment would
be renewed. Specifically, Kress provided personnel information to the appointing authority.
Plaintiff’s appointment ordinarily would have been renewed if Kress supported renewal. Plaintiff
bases this allegation on prior renewal practice.

122.  After Plaintiff engaged in protected Title IX activity, Kress reduced Plaintiff’s
duties, excluded her from communications and meetings, prepared adverse performance
documentation, and expressed a desire to remove her, evidencing pretext. Kress undertook those
actions with the intention that Plaintiff be removed from the program or that her appointment
not be renewed.

123. Defendant considered or materially relied upon Kress’s evaluation,
recommendation or other adverse input when deciding not to renew Plaintiff’s appointment.
Kress’s retaliatory conduct therefore materially influenced and was a but-for cause of
Defendant’s nonrenewal decision.

124.  Plaintiff alleges that Defendant would have renewed her appointment but for her
repeated opposition to sex-based unequal treatment, her support for female student-athletes
asserting Title IX rights, her filing of a formal Title IX complaint, her speech about these issues,
and her religious beliefs. In deciding not to renew Plaintiff’s appointment, Defendant reviewed
and relied upon Plaintiff’s personnel file. That file contained Plaintiff’s Title IX complaint along
with other documents.

125.  After Plaintiff’s repeated internal objections, support for female student-athletes,
and her October 29 written Title IX complaint, her suspension approximately one day after SJSU
acknowledged the complaint, her continuing exclusion from the volleyball program, her adverse

performance documentation, and her nonrenewal formed a continuous sequence of retaliatory
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conduct and continuing violations of her constitutional rights. These circumstances, including
Kress’s employment threats and role in the renewal process, support the inference that
Defendant’s asserted confidentiality and performance deficiencies were pretextual and that
Defendant would not have subjected Plaintiff to these actions but for her activity protected under
Title IX and the Constitution.

Subsequent Federal Actions and Findings

126.  On January 20, 2025, President Trump signed Executive Order 14168, Defending
Women from Gender Ideology Extremism and Restoring Biological Truth to the Federal
Government. See 90 Fed. Reg. 8516 (Jan. 30, 2025).

127.  On January 28, 2026, OCR issued its Letter of Findings in response to its
investigation of claims of Title IX violations by SISU. It concluded after a lengthy investigation
that SJSU violated Title IX with respect to both Plaintiff and the team’s female athletes by,
among other things: (a) denying female athletes equal educational opportunities and benefits;
(b) failing to promptly and equitably investigate Title IX complaints submitted by female
athletes; (c) taking actions that discouraged women from participating in the Title IX process;
and (d) subjecting Plaintiff to disparate treatment in employment on the basis of sex, as described
further below. See Exhibit C.

128.  OCR found that both Plaintiff and Kress had complaints filed against them during
the 2024 season relating to alleged Title IX violations and employee-conduct violations, and that
“[d]uring the pendency of the employee conduct investigations, the University suspended
[Plaintiff] (a woman) but chose to not suspend [Kress] (a man), for similar alleged conduct at
the beginning of both investigations.” Exhibit C at 32. OCR further found that both personnel
investigations—the investigation into allegations that Plaintiff did not treat Fleming the same as
she treated the women on the team, and the investigation into whether Kress retaliated against
Slusser—were opened by Defendant on the identical date, November 12, 2024, and that both
allegations “involved similar conduct relating to the alleged unauthorized release of Student

information to the public.” Exhibit C at 32.
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129.  OCR found that Defendant’s own internal records reflect that “the decision to
suspend [Plaintiff] was primarily based on allegations that [Plaintiff] committed a ‘FERPA
violation’ when she ‘openly went to the press and trashed a student.”” Exhibit C at 32. OCR
found that the personnel investigation into Kress, opened the same date as the investigation into
Plaintiff, ultimately included a finding in the investigator’s notes that Kress “crossed the FERPA
line in his interview with ESPN.” Exhibit C at 32. Plaintiff is informed and believes that this
refers to Kress’s statements to ESPN reporter Katie Barnes, published November 26, 2024—
approximately two weeks after the investigation into Kress was opened, and therefore
necessarily addressed by the investigator over the course of that investigation rather than at its
inception. In that interview, Kress discussed Slusser’s protected Title IX activity by name,
stating: “I think Brooke knows that I’'m not the biggest fan of some of the things that she’s said
in the lawsuit because it did damage to some of our other student-athletes.” Katie Barnes, Inside
San  Jose State’s polarizing  volleyball season, ESPN (Nov. 26, 2024),
https://tinyurl.com/mr2rwe7x.

130. In that same article, Kress effectively confirmed Fleming’s “transgender”
identity, with the reporter stating that “Kress was surprised by the apprehension because he
thought everyone had been aware of the player’s gender identity for three years. But even if they
weren’t, they’d been playing against her for all that time.” /d. Kress’s statement indicates that
the other volleyball teams knew of Fleming’s male sex in 2021, and therefore Fleming’s sex was
not a secret according to Kress himself.

131. OCR found that, notwithstanding the substantially similar nature of these
allegations, Defendant suspended Plaintiff, a woman, but did not suspend Kress, a man. OCR
also found that Defendant’s own internal records reflect that the decision not to suspend Kress
was based, in part, on the improper consideration that suspending him could “spark more media
attention.” Exhibit C at 32. OCR further found that officials of Defendant, including the
President of the University, personally approved the decision not to suspend Kress based on a
stated concern that his suspension would “unduly disrupt the team”—a consideration not

extended to Plaintiff. Exhibit C at 32.
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132.  OCR found that Defendant’s own internal records reflect that, upon Kress’s
receiving notice of the investigation into his conduct, Defendant’s personnel arranged to have
Alexander—described in Defendant’s own records as Kress’s “closest friend at SJSU”—contact
him to provide emotional support because he “may need a shoulder to lean on.” Exhibit C at 32.
OCR found no comparable record of any similar outreach or support extended to Plaintiff upon
her receipt of notice of the investigation into her conduct or upon her suspension.

133.  OCR further found that a contemporaneous October 17, 2024 email from
Defendant’s Title IX coordinator observed that “[t]he team has rallied around [Slusser] and
[Plaintiff],” while Kress was “borderline ignored or not even acknowledged,” Exhibit C at 32,
reflecting that Defendant’s decision to shield Kress from suspension was not motivated by any
legitimate concern for team cohesion, but by his sex.

134.  OCR concluded, based on the foregoing, that it had “a compliance concern to the
effect that the University may have treated [Plaintiff] and women on the indoor volleyball team
differently than the University treated men, including [Kress] and Student 1 [Fleming], in
violation of Title IX,” and that “the evidence obtained indicates that the University treated
[Kress] and Student 1 [Fleming], both men, more favorably than [Plaintiff] and women on the
indoor volleyball team.” Exhibit C at 43.

135.  OCR found additional, independent corroboration of this same pattern of
favoritism toward male comparators and those aligned with Fleming’s participation. OCR found
that Student 2, a female player, lost her athletic scholarship after sustaining an injury during the
2023 season, while Fleming, who was also injured that season and missed more games than
Student 2, was permitted to retain his scholarship. OCR further found that Fleming was permitted
to violate team rules without facing discipline under circumstances in which female players on
the team were disciplined for comparable violations. Plaintiff alleges this recurring pattern of
favorable treatment toward Fleming and toward male comparators such as Kress, contrasted with
the treatment of Plaintiff and other similarly situated women, is further evidence of the sex-based

motivation underlying Defendant’s conduct toward Plaintiff.
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136. OCR found that multiple complaints were filed against Kress but were not
investigated by CSU and that CSU’s failure to provide complete and unredacted records
concerning the comparative treatment of Plaintiff and Kress was intentional. Plaintiff alleges
that Defendant’s intentional withholding of comparative personnel records from a federal civil
rights investigator is itself evidence of Defendant’s consciousness that full disclosure would have
further substantiated the disparate treatment alleged herein.

137. Plaintiff alleges that Brooke Slusser, Elle Patterson, and Alysa Sugai each
independently alleged serious misconduct by Kress, including retaliation by not talking to
Slusser or treating her differently, breaking scholarship promises, non-disclosure of Fleming’s
sex, permitting Fleming to use locker rooms and share sleeping quarters where female student
athletes were undressed, and permitting a male on the female team. Defendant CSU took no
disciplinary action against Kress for this misbehavior over an extended period, while suspending
and later declining to renew Plaintiff’s contract based on disputed, unsubstantiated allegations.
Plaintiff alleges that this disparity between Defendant’s treatment of the numerous claims made
against Kress and its treatment of the claims made against Plaintiff is itself further evidence that
Defendant’s stated rationale for suspending and not renewing Plaintiff’s contract was pretextual,
and that Defendant’s true motivation was Plaintiff’s sex and her protected activity.

The Notice of Investigation Outcome and Its Express Reliance on Plaintiff’s Speech

138. In November 2024, Defendant California State University retained the law firm
London & Naor, P.C. (“L&N”) to investigate Fleming’s allegations against Plaintiff. In the Final
Investigation Report, one of the findings was that Plaintiff “expressly stated her stance against
transgender women playing in women'’s collegiate sports.”

139. Plaintiff alleges, on information and belief, that Defendant’s violation finding for
the 2024 season relied at least in part upon Plaintiff’s statement of her religious and personal
views regarding the participation of biological males in women’s sports, and that this reliance
demonstrates that Defendant disciplined Plaintiff, at least in part, for the content and viewpoint
of her protected speech and the exercise of her religious beliefs, rather than solely for conduct

independent of that speech.
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140. OCR further found that Defendant acknowledged receiving only two of the
numerous Title IX complaints related to Fleming’s participation on the team, and that Defendant
failed to open an investigation into the majority of the specific allegations raised in Plaintiff’s
own October 29, 2024 complaint. CSU ignored all but two of the complaints presented to it.

CSU’s Prior Notice of Serious Misconduct Allegations Against Kress

141. Additionally, a former player coached by Kress at Fairfield University alleged an
incident in which Kress physically assaulted her in a hotel room in 1998. See Jackson Thompson,
SJISU was told of decades-old allegations against volleyball coach during controversial 2024
season, Fox Sports (July 7, 2026), https://tinyurl.com/mr3swaxa; SJSU volleyball coach’s
alleged assault victim speaks out for the first time since allegations surfaced, WFMD.com (July
21, 2026), https://tinyurl.com/mr2xy34r (“WFMD article”). Plaintiff is informed by this
individual and believes, based on public reporting, that this individual separately notified
Defendant of these allegations on or about October 24, 2024—five days before Plaintiff filed her
own Title IX complaint—and that Defendant’s then-interim Title IX and Gender Equity Officer,
Peter Lim, corresponded with this individual, acknowledging in writing “the safety threat that
you believe [Kress] presents to SJSU’s volleyball team.” WFMD article.

142. Plaintiff is further informed and believes, based on public reporting, that
Defendant took no further action following this correspondence, and that Kress continued to
coach and travel with the SJSU women’s volleyball team without interruption or restriction.
Plaintiff alleges that Defendant’s handling of this report is consistent with, and corroborates, the
pattern of disparate treatment against Plaintiff alleged throughout this Complaint.

Resulting Harm

143. As a result of Defendant’s retaliatory and discriminatory suspension and
nonrenewal, Plaintiff lost salary, employment benefits, and other pecuniary compensation she
would have received had her employment continued beyond January 31, 2025. Plaintiff also
suffered lost professional opportunities, emotional distress, diminished earning capacity, and

other measurable economic losses and damages.
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V. LEGAL CLAIMS UNDER TITLE IX
COUNT I (Against Defendant CSU)
Retaliation in Violation of Title IX—Suspension (20 U.S.C. § 1681 ef seq.)

144.  Plaintiff realleges and incorporates by reference the factual allegations of all
preceding paragraphs as though fully set forth herein.

145. Title IX’s private right of action encompasses retaliation by a federally funded
educational institution against an individual because that individual complained about sex
discrimination. See Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 174 (2005). A coach
may bring such a claim based on retaliation for advocating on behalf of female student-athletes
even though the coach was not personally subjected to the underlying discrimination. In the
Ninth Circuit, a Title IX retaliation plaintiff must allege protected activity, a materially adverse
action, and a causal relationship between the two. See Emeldi v. Univ. of Oregon, 698 F.3d 715
(9th Cir. 2012); Ollier v. Sweetwater Union High Sch. Dist., 768 F.3d 843 (9th Cir. 2014);
Grabowski v. Ariz. Bd. of Regents, 69 F.4th 1110 (9th Cir. 2023).

146.  Opposition to a practice is protected under this framework where it is based on a
reasonable belief that the employer has engaged in a practice that is unlawful under Title IX.
Plaintiff’s protected activity was, at the time, based on a reasonable and good-faith belief that
Defendant was violating Title IX. The reasonableness of that belief has since been independently
confirmed through OCR’s Letter of Findings, which, applying a preponderance-of-the-evidence
standard, concluded that the conduct Plaintiff opposed—the participation policy, the scholarship
disparities, the preferential treatment of Fleming, and the suppression of speech—in fact violated
Title IX.

147.  Plaintiff engaged in protected activity by repeatedly (1) reporting to Kress and
Alexander that she reasonably and in good faith believed female student-athletes were being
subjected to sex-based disparities in scholarships, athletic opportunities, enforcement of team
rules, discipline, and protection from retaliation; (2) supporting student-athletes who asserted

Title IX rights; (3) reporting alleged retaliation against those athletes; (4) requesting
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investigation and protective measures; and (5) submitting her October 29, 2024 sworn Title IX
complaint as a mandatory reporter.

148. Defendant, including the administrators and employees who participated in the
challenged actions, knew of Plaintiff’s protected activity before suspending her.

149.  On or about November 1, 2024—within days of Plaintiff’s October 29, 2024 Title
IX complaint and Defendant’s October 31, 2024 acknowledgment of it—Defendant suspended
Plaintiff and removed her from the volleyball program. This action is materially adverse for
purposes of Title IX retaliation.

150. Defendant’s asserted confidentiality and disciplinary rationales for the
suspension were pretextual. Defendant suspended Plaintiff before interviewing her concerning
the reported discrimination, threats, and retaliation. As set forth above, OCR independently
found that Defendant treated a similarly situated male comparator, Kress, more favorably than
Plaintiff on substantially identical FERPA-related allegations and alleged mistreatment of other
coaches and players, and that Defendant simultaneously invoked several previously
undocumented grounds for the suspension immediately after Plaintiff’s protected activity,
further evidencing pretext.

151. Additionally, Plaintiff was harassed, threatened, babysat, and given a negative
performance review to deter her or punish her for asserting her rights, which is retaliation. See
Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006) (holding that it is retaliation
where “a reasonable employee would have found the challenged action materially adverse,
which in this context means it well might have ‘dissuaded a reasonable worker from making or

299

supporting a charge of discrimination’” (cleaned up)).

152.  But for Plaintiff’s repeated opposition to what she reasonably believed was sex
discrimination, her support for female student-athletes asserting Title IX rights and her October
29, 2024 complaint, Defendant would not have suspended her.

153. Defendant’s suspension of Plaintiff for her advocacy on behalf of female athletes

undermines the statutory protections intended by Congress in Title IX and has a chilling effect
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on other coaches, staff, and players who might otherwise seek to enforce or advocate for sex
equality in collegiate athletics.

154. Asadirect and proximate result of Defendant’s retaliatory suspension of Plaintiff,
Plaintiff suffered loss of professional reputation and coaching opportunities, and removal from
her coaching duties.

155. Defendant’s retaliatory suspension of Plaintiff was willful, intentional, and/or
taken with reckless disregard for Plaintiff’s federally protected rights.

COUNT II (Against Defendant CSU)
Retaliation in Violation of Title IX—Nonrenewal (20 U.S.C. § 1681 ef seq.)

156. Plaintiff realleges and incorporates by reference the factual allegations of all
preceding paragraphs as though fully set forth herein, including the legal standards set forth in
Count I above.

157. Plaintiff engaged in the protected activity alleged in Count I above, including her
October 29, 2024 sworn Title IX complaint as a mandatory reporter, and continued to be
perceived by Defendant as having engaged in that protected activity throughout the pendency of
Defendant’s investigation.

158. Defendant, including the administrators and employees who participated in the
challenged actions, knew of Plaintiff’s protected activity before declining to renew her
appointment.

159.  On or about January 31, 2025, Konya issued Plaintiff a notice of nonrenewal of
her appointment at SJISU, ending her employment. This action is materially adverse for purposes
of Title IX retaliation.

160. Defendant’s stated rationale for declining to renew Plaintiff’s appointment was
pretextual.

161. Asalleged above, the November 1, 2024 administrative leave letter provided that
Plaintiff’s suspension would automatically terminate upon formal notice of disciplinary action
or sixty days after its commencement, whichever occurred first—no later than December 31,

2024. Defendant issued no formal notice of disciplinary action during that period, and the Title
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IX Office’s investigation into Plaintiff’s October 29, 2024 complaint remained pending when
Konya issued the nonrenewal notice a full month after the suspension had already lapsed under
its own terms.

162. Kress’s retaliatory evaluation and input materially influenced Defendant’s
nonrenewal decision. As set forth above, OCR independently found that Defendant treated a
similarly situated male comparator, Kress, more favorably than Plaintiff on substantially
identical FERPA-related allegations and alleged treatment of other coaches and players, and
Kress was not suspended, disciplined, or terminated notwithstanding his role in the conduct
Plaintiff opposed, further evidencing that Defendant’s stated rationale for declining to renew
Plaintiff’s appointment was pretextual.

163. Additionally, Plaintiff was harassed, threatened, babysat, and given a negative
performance review to deter her or punish her for asserting her rights, which is retaliation. See
Burlington N. & Santa Fe Ry. Co., 548 U.S. at 68.

164. But for Plaintiff’s repeated opposition to what she reasonably believed was sex
discrimination, her support for female student-athletes asserting Title IX rights, and her October
29, 2024 complaint, Defendant would not have declined to renew her appointment.

165. Defendant’s nonrenewal of Plaintiff’s appointment for her advocacy on behalf of
female athletes undermines the statutory protections intended by Congress in Title IX and has a
chilling effect on other coaches, staff, and players who might otherwise seek to enforce or
advocate for sex equality in collegiate athletics.

166. As a direct and proximate result of Defendant’s retaliatory nonrenewal of
Plaintiff’s appointment, Plaintiff has suffered and continues to suffer lost salary, wages,
employment benefits, and other pecuniary losses.

167. Defendant’s retaliatory nonrenewal of Plaintiff’s appointment was willful,

intentional, and/or taken with reckless disregard for Plaintiff’s federally protected rights.
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COUNT III (Against Defendant CSU)
Sex Discrimination in Violation of Title IX
(20 U.S.C. § 1681 ef seq.; 34 C.F.R. § 106.51)

168. Plaintiff realleges and incorporates by reference the factual allegations of all
preceding paragraphs as though fully set forth herein.

169. Title IX and its implementing regulations prohibit discrimination on the basis of
sex in employment by any recipient of federal financial assistance. 34 C.F.R. § 106.51(a)
provides that “[n]o person shall, on the basis of sex, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination in employment . . . under any education program
or activity operated by a recipient which receives Federal financial assistance.” 34 C.F.R.
§ 106.51(b)(2)—(3) further extends this prohibition to decisions regarding termination, layoff,
and compensation of employees.

170. At all relevant times, Defendant was a recipient of federal financial assistance
within the meaning of Title IX and operated an education program, including its intercollegiate
athletics program, subject to 34 C.F.R. § 106.51.

171. At all relevant times, Plaintiff was employed by Defendant in an education
program or activity receiving federal financial assistance, within the meaning of 34 C.F.R.
§ 106.51(a).

172.  On or about November 1, 2024, Defendant suspended Plaintiff based on
allegations that she committed a violation of the Family Educational Rights and Privacy Act
(“FERPA”) by disclosing student information to the media.

173. Defendant’s stated rationale for Plaintiff’s suspension is a misapplication of
FERPA and was pretextual.

174.  Kress, a man, was separately investigated, beginning the same date as the
investigation into Plaintiff, for substantially identical conduct—the disclosure of student
information to the media. Over the course of that investigation, which remained open until

October 16, 2025, Defendant’s own personnel determined that Kress had “crossed the FERPA
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line in his interview with ESPN,” referring to statements Kress made to ESPN on or after
November 26, 2024.

175. Notwithstanding the substantially similar nature of the allegations against
Plaintiff and Kress, Defendant suspended Plaintiff, a woman, but did not suspend Kress, a man.

176.  One of the claimed bases for Plaintiff’s suspension was her alleged poor treatment
of Fleming. But Slusser complained to CSU that Kress was ignoring her and mistreating her. Yet
Plaintiff was suspended, while Kress, the male coach, was not.

177.  Another claimed basis for Plaintiff’s suspension was her alleged “unprofessional
behavior” towards Kress. But Kress’s unprofessional behavior toward Plaintiff, a woman, and
the female athletes was ignored.

178.  Unlike Plaintiff, Kress was not “assigned a watch dog” to monitor his behavior
and speech despite multiple complaints from student athletes about his behavior and speech.

179. Defendant’s own contemporaneous internal records reflect that the decision not
to suspend Kress was based, in part, on the improper consideration that suspending him could
“spark more media attention.” But that internal analysis also underscores the disparity in
treatment between Kress and Plaintiff, given that Plaintiff’s termination was equally likely to
“spark more media attention.” Yet Defendant was willing to incur that risk in terminating
Plaintiff.

180. Defendant’s own contemporaneous internal records further reflect that officials
of Defendant, including the President of the University, personally approved the decision not to
suspend Kress based on a stated concern that his suspension would “unduly disrupt the team”—
a consideration not extended to Plaintiff, the only female coach, and the coach to whom the
female players felt safe to voice their concerns about Fleming.

181. Defendant’s own contemporaneous internal records reflect that, upon Kress’s
receiving notice of the investigation into his conduct, Defendant’s personnel arranged to have
Alexander—described in Defendant’s own records as Kress’s “closest friend at SJSU”—contact
him to provide emotional support because he “may need a shoulder to lean on.” Defendant

maintains no comparable record of any similar outreach or support extended to Plaintiff upon
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her receipt of notice of the investigation into her conduct or upon her suspension. And no such
outreach or support was provided to her.

182. A contemporaneous October 17, 2024 email from Defendant’s Title IX
coordinator observed that “[t]he team has rallied around [Slusser] and [Plaintiff],” while Kress
was “borderline ignored or not even acknowledged”—reflecting that Defendant’s decision to
shield Kress from suspension was not motivated by any legitimate concern for team cohesion,
but by his sex and by the sex of Fleming, whose full participation on the team Kress had long
protected.

183. The disparate treatment described above was not based on any legitimate,
nondiscriminatory reason. Defendant afforded more favorable treatment to Kress, a similarly
situated male employee accused of substantially identical alleged misconduct, than it afforded
to Plaintiff, because of Plaintiff’s sex. But for Plaintiff’s sex, Defendant would not have
suspended and subsequently declined to renew Plaintiff’s employment on the stated basis alleged
herein.

184.  On January 28, 2026, OCR issued a Letter of Findings concluding, among other
things, that Defendant’s disparate treatment of Plaintiff and Kress raised a compliance concern
regarding sex discrimination in employment under Title IX, stating that “the evidence indicates
that [Plaintiff], a woman, was immediately suspended in conjunction with allegations of a
FERPA violation, whereas [Kress], a man, was not suspended despite facing similar FERPA
allegations.” Exhibit C at 32.

185.  As adirect and proximate result of Defendant’s discriminatory conduct, Plaintiff
has suffered and continues to suffer lost wages, salary, employment benefits, and other pecuniary
losses.

186. Defendant’s discriminatory actions were willful, intentional, and/or taken with

reckless disregard for Plaintiff’s federally protected rights.
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VI. U.S. CONSTITUTIONAL CLAIMS (42 U.S.C. § 1983)
COUNT IV: Violation of the Free Exercise Clause (42 U.S.C. § 1983)
(Against Defendant Kress in his individual capacity, and against Defendant Teniente-
Matson in her official capacity for prospective declaratory and injunctive relief)

187. Plaintiff realleges and incorporates by reference the factual allegations of all
preceding paragraphs as though fully set forth herein.

188. The Free Exercise Clause of the First Amendment, applicable to the States
through the Fourteenth Amendment, protects an individual’s right to hold and express sincere
religious beliefs, and prohibits government officials from retaliating against an individual
because of the religious character of that individual’s beliefs or expression.

189. A public employer’s adverse action against an employee for religious expression
made in the employee’s individual, rather than official, capacity is subject to First Amendment
scrutiny. See Kennedy v. Bremerton School District, 597 U.S. 507 (2022). Government action is
not neutral, and violates the Free Exercise Clause, where it is “specifically directed at” religious
beliefs and where the government official acts with hostility toward the religious beliefs of the
person affected. Kennedy, at 526 and Masterpiece Cakeshop, Ltd. v. Colo. Civ. Rts. Commn,
582 U.S. 617, 638-39 (2018). Government action that is not neutral in the treatment of religious
and comparable secular conduct is subject to strict scrutiny. See Tandon v. Newsom, 593 U.S.
61 (2021).

190. Plaintiff is a practicing Christian who holds a sincere religious belief that God
created human beings male and female. Plaintiff, in her individual capacity, repeatedly expressed
this belief to Kress, in the course of her opposition to Fleming’s participation on the women’s
team. In those conversations, Kress was acting as Plaintiff’s supervisor.

191. Defendant Kress knew from Plaintiff’s repeated statements to him and from their
approximately two-decade professional relationship that Plaintiff’s opposition to Fleming’s
participation on the women’s team was grounded in her sincere religious beliefs regarding sex

and creation. Consistent with her sincerely held religious beliefs, Plaintiff could not personally
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affirm a proposition about sex that she believed to be false. Kress’s punitive response burdened
that identified religious belief.

192.  Plaintiff’s religiously motivated statements to Kress, including that “God made
man and woman” and that she could not in good conscience treat a male athlete as a female,
expressed her personal religious convictions. Defendant CSU’s own October 16, 2025 Final
Investigation Report and Notice of Investigation Outcome, described above, identify Plaintiff as
having “expressly stated her stance against transgender women playing in women’s collegiate
sports” among the allegations resolved in a formal finding that Plaintiff violated the
Nondiscrimination Policy during the 2024 season. Plaintiff alleges this is direct, documentary
evidence that Defendant Kress penalized Plaintiff, at least in part, for the expression of her
religious viewpoint, rather than solely for conduct independent of that expression.

193. Plaintiff’s religiously motivated speech on this topic—including sharing her
personal views with Individual Defendants and the players, and speaking with parents, the
media, and outside organizations—*“was private speech, not government speech,” Kennedy, 597
U.S. at 529. As was true of the prayer of Coach Kennedy on the football field after a game,
Plaintiff’s religious expression was private speech which could not be restricted under the Free
Exercise Clause, see id. at 524-27, 544. And, as was true of Fire Chief Cochran’s allegations of
being fired for arguing that sex outside of man-woman marriage was sin in his book, Plaintiff’s
allegations of being harassed, threatened, suspended and “terminated because [s]he expressed
h[er] sincerely held religious beliefs regarding [sex]” gives rise to a free exercise claim, Cochran
v. City of Atlanta, 150 F. Supp. 3d 1305, 1308-09 (N.D. Ga. 2015).

194. Defendant Kress subjected Plaintiff to threats of termination, suspension, and
nonrenewal, reduced her coaching responsibilities, excluded her from meetings, prepared
adverse performance documentation, and influenced her suspension and termination, because of,
or motivated in part by, the religious character of Plaintiff’s religious beliefs and expression, not
solely because of a secular policy disagreement.

195. Kress’s hostility to the religious character of Plaintiff’s beliefs and expression

was a but-for cause and, indeed, a proximate cause of Plaintiff’s suspension and termination.
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Wright, who formally executed the November 1, 2024 suspension, and Konya, who issued the
nonrenewal notice, relied on information, characterizations, evaluations and recommendations
originally from Kress. A supervisor whose unlawful animus sets into motion an adverse
employment action carried out by others is individually liable under § 1983 for the resulting
deprivation. Gilbrook v. City of Westminster, 177 F.3d 839, 854-55 (9th Cir. 1999); see also
Staub v. Proctor Hospital, 562 U.S. 411, 419-22 (2011) (which holds that an employer may be
liable where a supervisor’s discriminatory or retaliatory animus is a motivating factor in an
adverse action ultimately effectuated by a formally independent decisionmaker who relies on
that supervisor’s input, evaluation, or recommendation). Kress’s religious and viewpoint-based
animus toward Plaintiff was a proximate cause of the suspension and nonrenewal decisions.
Therefore, Kress is individually liable for the suspension and nonrenewal notwithstanding that
he did not sign either the Suspension Letter or Termination Letter.

196. Kress’s input and his discriminatory animus toward Plaintiff’s religious
viewpoint was a motivating factor in suspending and terminating Plaintiff.

197. Defendant Teniente-Matson is sued on this Count in her official capacity only,
for prospective declaratory and injunctive relief, and not for damages. As President of SJSU,
Teniente-Matson is, and at all relevant times was, the chief executive officer of the campus, with
ultimate authority over the appointment, reappointment, reinstatement, and discipline of SJISU
athletics coaching personnel, and over the content and maintenance of SJSU's personnel records
concerning those employees. Teniente-Matson's exercise of that authority over coaching
personnel decisions is reflected in Defendant's own contemporaneous internal records, which
show that she personally approved the decision not to suspend Kress during the pendency of his
personnel investigation. Exhibit C at 32.

198. The violation of Plaintiff's Free Exercise rights is ongoing. Plaintiff remains
excluded from her position as Associate Head Coach as a result of a nonrenewal decision
proximately caused by Kress’s hostility to the religious character of Plaintiff's beliefs and
expression. Kress’s 2024-2025 performance evaluation rating Plaintiff's performance as “Needs

Improvement” (Exhibit G), which Kress prepared after Plaintiff’s suspension and which
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Defendant relied upon in deciding not to renew Plaintiff's appointment, remains in Plaintiff's
personnel file maintained by SJSU. That record continues to stigmatize Plaintiff and to impair
her eligibility for reappointment at SJSU and her prospects for employment elsewhere in
collegiate athletics.

199. Defendant Teniente-Matson has the authority to remedy these continuing
violations, including by (a) reinstating Plaintiff to her former position as Associate Head Coach
or a comparable position, and (b) directing the removal or correction of Kress’s 2024-2025
evaluation and any other adverse personnel record originating with or based upon Kress's
evaluations, characterizations, or recommendations. Plaintiff seeks prospective relief against
Teniente-Matson in her official capacity.

200. Defendant Kress’s conduct toward Plaintiff was specifically directed at, and
motivated by hostility toward, the religious character of Plaintiff’s beliefs and expression. That
conduct was therefore not neutral, and it was not narrowly tailored to serve any compelling
governmental interest. The suspension and termination that Kress’s hostility proximately caused,
together with Plaintiff’s continuing exclusion from her position as well as the adverse statements
in her personnel records, is likewise unjustified by any compelling governmental interest.

201. As adirect and proximate result of Kress’s violation of Plaintiff’s Free Exercise
rights, Plaintiff has suffered and continues to suffer lost wages, loss of professional reputation
and opportunities, emotional distress, and other damages, for which Plaintiff seeks damages
against Kress in his individual capacity.

202. Kress’s conduct was willful, intentional, and/or taken with reckless disregard for
Plaintiff’s federally protected rights, entitling Plaintiff to punitive damages against Kress.
Because the violation of Plaintiff's Free Exercise rights is ongoing, Plaintiff is also entitled to

prospective relief against Teniente-Matson in her official capacity.
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COUNT V: Violation of the Free Speech Clause (42 U.S.C. § 1983)

(Against Defendants Kress, Alexander, Smith McDonald, Wright, Teniente-Matson,
Faas, Konya, Paisant, Quintanar, Miyashiro, and Miller, in their individual capacities,
and against Defendant Teniente-Matson in her official capacity for prospective
declaratory and injunctive relief)

203. Plaintiff realleges and incorporates by reference the factual allegations of all
preceding paragraphs as though fully set forth herein.

204. For purposes of this Count, “Individual Defendants” refers only to Defendants
Kress, Alexander, Smith McDonald, Wright, Teniente-Matson, Konya, Quintanar, Faas, Paisant,
Miyashiro, and Miller and not to Defendant CSU, which is not a defendant as to this Count.

205. The Free Speech Clause of the First Amendment prohibits government employers
from imposing prior restraints on employee speech, meaning categorical, prospective restrictions
imposed in advance of the speech occurring, unless the government satisfies a heightened burden
beyond that applicable to ordinary case-by-case discipline. The government must show that the
interests of potential audiences and of present and future employees in a broad range of
expression are outweighed by that expression’s necessary impact on the actual operation of the
government. A blanket, ex ante restriction on an entire category of public employee speech is
subject to a heightened burden beyond ordinary case-by-case discipline. United States v. Nat’l
Treasury Emps. Union, 513 U.S. 454 (1995). The Ninth Circuit applies that heightened standard
to supervisory directives restricting what public employees may say to outsiders about their
workplace. Moonin v. Tice, 868 F.3d 853, 861-66 (9th Cir. 2017).

206. As a public employee, Plaintiff’s speech on matters of public concern, made in
her capacity as a private citizen rather than pursuant to her official duties, is protected by the
First Amendment, subject to the balancing test set forth in Pickering v. Board of Education, 391
U.S. 563 (1968), and Garcetti v. Ceballos, 547 U.S. 410 (2006), assuming that relaxed test

applies to coaches while coaching.® “It is well settled that the state may not abuse its position as

3 The Ninth Circuit has rejected applying Garcetti in certain university contexts because “if
applied to teaching and academic writing, Garcetti would directly conflict with the important
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employer to stifle ‘the First Amendment rights [its employees] would otherwise enjoy as citizens
to comment on matters of public interest.”” Eng v. Cooley, 552 F.3d 1062, 1070 (9th Cir.2009)
(quoting Pickering, 391 U.S. at 568). And the Ninth Circuit “employ[s] a sequential five-step
inquiry to determine whether a public employee has alleged a violation of his First Amendment
rights as a result of government retaliation for his speech.” Clairmont v. Sound Mental Health,
632 F.3d 1091, 1102-03 (9th Cir. 2011).

207. The first step is “whether the plaintiff spoke on a matter of public concern.” 1d.
at 1103. And the Ninth Circuit has “held that unlawful discrimination is such a matter,
recognizing that the public has an interest in unlawful discrimination in . . . government, and that
employee speech about such discrimination therefore involves matters of public concern even if
it arises out of a personal dispute.” Ballou v. McElvain, 29 F.4th 413, 429 (9th Cir. 2022). So
“when government employees speak about ... wrongdoing [or] misconduct ... by other
government employees, . . . their speech is inherently a matter of public concern.” Alpha Energy
Savers, Inc. v. Hansen, 381 F.3d 917, 926 (9th Cir. 2004). Plaintiff spoke about a matter of public
concerns, i.e., sex discrimination against female student-athletes by other government
employees, including the Individual Defendants, and fairness toward and physical safety of
women.

208. The second step of the analysis is “whether the plaintiff spoke as a private citizen
or public employee.” Clairmont, 632 F.3d at 1103. To determine this courts must undertake a
“fact-intensive nature of the inquiry [as] no single formulation of factors” is dispositive, but
“existing case law and common sense dictate a few guiding principles”: (1) whether the
employee confined communications to the chain of command—a relevant but not necessarily

dispositive consideration; (2) the subject matter of the communication; and (3) whether the

First Amendment values previously articulated by the Supreme Court.” Demers v. Austin, 746
F.3d 402, 411 (9th Cir. 2014). Hence, “Garcetti does not—indeed, consistent with the First
Amendment, cannot—apply to teaching and academic writing that are performed ‘pursuant to
the official duties’ of a teacher and professor.” Id. at 412.
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employee spoke in direct contravention of a supervisor’s orders. Dahlia v. Rodriguez, 735 F.3d
1060, 1074-76 (9th Cir. 2013).

209. As to the first, “[w]hen a public employee communicates with individuals or
entities outside of his chain of command, it is unlikely that he is speaking pursuant to his duties.”
Dahlia, 735 F.3d at 1074. And “although it is not dispositive that a public employee's statements
are made internally, . . . [i]f however a public employee takes his job concerns to persons outside
the workplace in addition to raising them up the chain of command at his workplace, then those
external communications are ordinarily not made as an employee, but as a citizen.” Id. (cleaned
up). Here, Plaintiff spoke on matters of public concern internally to Individual Defendants and
externally, including by submitting her sworn October 29, 2024 complaint to the Mountain West
Conference, the Conference’s General Counsel, and the NCAA, none of which is within the
SJSU’s chain of command, and by speaking with members of the press about SJSU’s treatment
of its female athletes and Flemings’ participation on the women’s team. Speaking to these
external actors about a matter of significant public concern, i.e., the participation of a male
athlete in women’s collegiate athletics and SJSU’s handling of that issue, was not part of
Plaintiff’s official job duties as a coach.

210. Second, “if a public employee raises within the department broad concerns about
corruption or systemic abuse, it is unlikely that such complaints can reasonably be classified as
being within the job duties of an average public employee, except when the employee’s regular
job duties involve investigating such conduct, e.g., when the employee works for Internal Affairs
or another such watchdog unit.” Id. at 1075. Here Plaintiff did exactly that—raised broad
concerns about discrimination which were not part of her job duties to investigate.

211. Plaintiff’s status as a mandatory reporter under SISU policy does not convert her
speech into employee speech. At most, that policy required her to report discrimination to
SJSU’s Title IX Office. No SISU policy or job duty required Plaintiff to submit her complaint
to the Mountain West Conference or the NCAA, or to speak to the press about the sex
discrimination; those communications fell outside of her chain of command and employment

obligations. Plaintiff’s statements to the press were thus made as a citizen, not an employee.
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212.  Third, “when a public employee speaks in direct contravention to his supervisor's
orders, that speech may often fall outside of the speaker’s professional duties.” /d. That is what
Plaintiff did here after repeatedly being told to stop voicing her concerns. “Indeed, the fact that
an employee is threatened or harassed by his superiors for engaging in a particular type of speech
provides strong evidence that the act of speech was not, as a ‘practical’ matter, within the
employee’s job duties notwithstanding any suggestions to the contrary in the employee’s formal
job description.” Id. That is exactly what happened here, i.e., Plaintiff was threatened or harassed
by multiple Individual Defendants who were superiors for her speech on sex discrimination in
the SJSU women’s volleyball program. In sum, Plaintiff was speaking as a private citizen rather
than a public employee.

213.  The final three factors in a First Amendment government retaliation speech claim
are “(3) whether the plaintiff’s protected speech was a substantial or motivating factor in the
adverse employment action; (4) whether the state had an adequate justification for treating the
employee differently from other members of the general public; and (5) whether the state would
have taken the adverse employment action even absent the protected speech.” Clairmont, 632
F.3d at 1103 (cleaned up). All three are satisfied here.

214.  As to the third factor: Plaintiff’s protected speech was a substantial or one of the
motivating factors in her suspension. The Suspension Letter expressly identified as a basis for
the suspension that Plaintiff has “publicly shared” information about student-athletes. See
Exhibit A. Defendant’s own internal records reflect that “the decision to suspend [Plaintiff] was
primarily based on allegations that [Plaintiff] committed a ‘FERPA violation” when she ‘openly
went to the press and trashed a student.”” Exhibit C at 32. The information Plaintiff shared
concerned Fleming’s sex, which was first learned by Plaintiff’s own observations and not
educational records and was already public, and SJSU’s mistreatment of its female athletes,
which was also public, and observed by Plaintiff. The Individual Defendants who participated
in the suspension cannot show that they would have suspended Plaintiff absent that protected

speech.
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215. Kress retaliated against Plaintiff for her speech by threatening her employment,
reducing her responsibilities, excluding her from meetings, and preparing pretextual adverse
evaluations. Kress’s animus toward Plaintiff’s speech was a proximate cause of the November
1, 2024 suspension and her January 31, 2025 nonrenewal, notwithstanding that the Suspension
Letter was signed by Wright and the Termination Letter was issued by Konya. Those decisions
relied on information, characterizations, evaluations, and recommendations originating from
Kress. Under the subordinate-bias doctrine of Gilbrook v. City of Westminster, 177 F. 3d. 839,
and Staub v. Proctor Hospital, 562 U.S. 411 (2011), Kress is individually liable for the
suspension and nonrenewal.

216. Additionally, Defendants’ reasons for taking both adverse employment actions
(suspension and termination), as shown throughout this complaint, were mere pretext as seen by
the fact that no investigation occurred until after the suspension and no adverse action was taken
against Kress for identical behavior, such as speaking to the media about Fleming’s sex and
Slusser’s Title IX lawsuit. Thus, it was Plaintiff’s protected speech that resulted in Defendants’
taking adverse action against her, satisfying the requirements for a Free Speech retaliation claim.

217. Kress, Alexander, and Smith McDonald also imposed a categorical, prospective
prohibition on an entire category of speech, namely—any discussion of Fleming’s sex or
transgender identification, with any person, on or off the team, at any time—enforced through
the threat of termination, rather than through case-by-case discipline following particular
statements, as alleged above. That prohibition was not limited to confidential education records.
It barred Plaintiff from discussing facts that she observed firsthand and facts that were already
public.

218.  Alexander personally participated in imposing the categorical speech restriction
alleged herein, and in threatening Plaintiff for her speech, independent of any liability premised
on Kress’s animus. When Plaintiff raised Title IX and the unequal treatment of female athletes
with Alexander in April 2024, Alexander told Plaintiff that Fleming would not be leaving the
team and that if Plaintiff had a problem with it, she needed to seek counseling or needed to “leave

the team.” Alexander also joined in instructing Plaintiff and other coaching staff not to speak
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about Fleming’s sex or transgender status to anyone on or off the team, under threat of
employment consequences, as alleged above, and she knew in the early fall of 2024, that Plaintiff
was supporting a student-athlete who was raising Title IX concerns. Alexander’s threats would
chill an ordinary person from continuing to speak. As the Senior Associate Athletic Director for
Student-Athlete Wellness and Leadership Development, Alexander had authority to enforce this
speech prohibition. Alexander’s own conduct was therefore a direct and independent cause of
the deprivation of Plaintiff’s Free Speech rights.

219. Smith McDonald also personally participated in imposing and enforcing the
categorical speech restriction alleged herein, independent of any liability premised on Kress’s
animus. Smith McDonald personally instructed the coaching staff and team members that
Fleming’s participation was “not their story to tell.” Smith McDonald personally reiterated that
instruction after a player stated she felt “silenced,” and personally articulated a political and
public-relations rationale—"“keeping a low temperature six weeks from the election”—for
suppressing speech on a matter of substantial public concern, rather than invoking any legitimate,
narrowly tailored institutional interest. Smith McDonald’s own conduct was therefore a direct
and independent cause of the deprivation of Plaintiff’s Free Speech rights.

220. Wright personally imposed both a speech-based adverse action and a further
restriction on Plaintiff’s speech. Wright authored and signed the Suspension Letter, which
identifies as a basis for the suspension that Plaintiff had “publicly shared” information about
student-athletes. See Exhibit A. When she did so, Wright knew that Plaintiff had submitted a
formal written Title IX complaint and that the Plaintiff was accused of providing the complaint
to the media. The Suspension Letter ordered Plaintiff not to reach out to or respond to any
student-athlete, and not to discuss the investigation or its subject matter with other SJSU
employees or other potential witnesses. This broad prohibition restricted Plaintiff’s speech.
Wright’s own conduct was therefore a direct cause depriving Plaintiff of Free Speech rights.

221. Konya independently retaliated against Plaintiff’s protected speech by issuing the
January 31, 2025 nonrenewal notice that Plaintiff would not be reappointed. See Exhibit B.

Konya knew of Plaintiff’s protected speech, including her Title IX complaint and the allegations
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that she had publicly shared information about student-athletes, because he was copied on the
Suspension Letter. He was also present at meetings in which Alexander or Smith McDonald

13

warned Plaintiff about speaking about Fleming’s “transgender” status. The Termination Letter
was “based on the contents of [Plaintiff’s] Personnel Action File,” which contained the
Suspension Letter, Plaintiff’s Title IX complaint and, upon information and belief Kress’s
evaluation of Plaintiff. Exhibit B. Konya’s termination of Plaintiff was based in substantial part
on, or was motivated by, Plaintiff’s protected speech. Konya’s own conduct was therefore a
direct and independent cause of the continuing deprivation of Plaintiff’s Free Speech rights.

222. Paisant is sued in her individual capacity on this Count for Plaintiff’s suspension
and nonrenewal. Paisant was SJSU’s Senior Director, Employee and Labor Relations and
Compliance. Paisant was copied on the Suspension Letter, which identified Plaintiff’s public
statements as a basis for the suspension, and therefore knew of Plaintiff’s protected speech and
of the speech-based basis for the suspension. Exhibit A. The suspension was imposed under
Article 17 of the Collective Bargaining Agreement between CSU and the California Faculty
Association and was therefore a labor relations action within the responsibility of Paisant’s
office. Both the Suspension Letter and the Termination Letter identify the Collective Bargaining
Agreement as the authority for the actions taken, Exhibits A & B, and the Termination Letter
identifies Plaintiff’s coaching role as “a coaching faculty position.” Exhibit B. Upon information
and belief, and based on her inclusion in the Suspension Letter as well as her responsibilities for
administering the Collective Bargaining Agreement, Paisant participated in the decision to
suspend Plaintiff, including by reviewing, advising on, or approving the Suspension Letter
before it issued, and participated in the decision not to renew Plaintiff’s appointment, knowing
that Plaintiff’s protected speech was a basis for the adverse actions taken against her.

223.  Quintanar also personally participated in enforcing the retaliatory speech
restriction against Plaintiff. Quintanar was the Senior Associate Athletic Director for Human
Resources, Employee and Labor Relations and Compliance, the senior human resources official
within the Athletics Department. Quintanar was copied on the Suspension Letter, which

identified Plaintiff’s public statements as a basis for the suspension, and therefore knew of
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Plaintiff’s protected speech and of the speech-based basis for the suspension. See Exhibit A. The
Suspension Letter designated Quintanar as the official to whom any student-athlete who
contacted Plaintiff was to be directed and to whom Plaintiff was to surrender her University keys
and access card. Exhibit A; see § 108, supra. Quintanar thereby served as the Athletics
Department’s point of enforcement for the Suspension Letter’s prohibition on Plaintiff’s
communications with student-athletes. Upon information and belief, with knowledge of
Plaintiff’s protected speech, Quintanar, in her role as the Athletics Department’s human
resources official, also participated in preparing, processing, or recommending the January 31,
2025 nonrenewal notice issued by Konya.

224. Miyashiro is sued in her individual capacity on this Count for Plaintiff’s
suspension and nonrenewal. Miyashiro was SJISU’s Director of Academic Employee Relations.
See 9§ 14, supra. Upon information and belief, Miyashiro’s office is responsible for employee
relations matters involving SJSU employees who, like Plaintiff, are covered by the Collective
Bargaining Agreement between CSU and the California Faculty Association, the agreement
under which Plaintiff was suspended. See § 100, supra. Both the Suspension Letter and the
Termination Letter identify the Collective Bargaining Agreement as the authority for the actions
taken, Exhibits A & B, and the Termination Letter identifies Plaintiff’s coaching role as “a
coaching faculty position.” Exhibit B. Miyashiro was copied on the Suspension Letter, which
identified Plaintiff’s public statements as a basis for the suspension, and therefore knew of
Plaintiff’s protected speech and of the speech-based basis for the suspension. Exhibit A; see § 99,
supra. Upon information and belief, and based on her responsibilities and her inclusion on the
Suspension Letter, Miyashiro participated in the decision to suspend Plaintiff, including by
reviewing, advising on, or approving the Suspension Letter before it issued, and participated in
the decision not to renew Plaintiff’s appointment, knowing that Plaintiff’s protected speech was
a basis for the adverse actions taken against her. Plaintiff identifies the allegations in this
paragraph concerning Miyashiro’s participation in the suspension and nonrenewal as factual
contentions that are likely to have evidentiary support after a reasonable opportunity for further

investigation or discovery. Fed. R. Civ. P. 11(b)(3).
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225. Miller also personally participated in enforcing the speech restriction alleged
herein. Miller was SISU’s Assistant Athletic Director of Diversity, Equity & Inclusion. Although
Miller had no coaching or team-operations responsibilities for the women’s volleyball program,
she began attending Plaintiff’s volleyball practices and was assigned to travel in Plaintiff’s van,
after Plaintiff’s increasing complaints to Kress and Alexander about the treatment of the female
athletes. This monitoring was not imposed on any other coach. Upon information and belief,
Miller’s responsibility was to ensure that Plaintiff did not speak of Fleming’s male sex or, if she
did, to report such comments to more senior SJSU officials, including the individual Defendants.
Miller’s personal monitoring of Plaintiff was also designed to intimidate her and to force her to
treat Fleming as a female. Miller’s targeted monitoring would chill an ordinary person from
continuing to speak, and therefore Miller’s own conduct was a direct means of enforcing the
categorical speech restriction alleged herein.

226. Teniente-Matson is sued in her individual capacity for the nonrenewal of
Plaintiff’s appointment. As President of SJSU, she had ultimate authority over, and was
ultimately responsible for, personnel decisions made by her subordinates, including the decision
to decline to renew Plaintiff’s appointment. The Termination Letter states that it was issued “[o]n
behalf of President Teniente-Matson and based on the contents of [Plaintiff’s] Personnel Action
File.” Exhibit B. Teniente-Matson therefore made or authorized the nonrenewal decision. When
she did so, she knew of the speech-based allegations against Plaintiff. Defendant CSU’s records
reflect that Teniente-Matson personally approved the decision not to suspend Kress in a
personnel investigation opened the same day as the investigation into Plaintiff and involving
“similar conduct relating to the alleged unauthorized release of Student information to the
public.” Exhibit C at 32. The Personnel Action File on which the nonrenewal expressly rested
contained the Suspension Letter, which identified Plaintiff’s public statements as a basis for her
suspension, together with Plaintiff’s Title IX complaint. Exhibit A. Teniente-Matson thus
authorized an adverse action against Plaintiff, who had spoken publicly against Fleming’s
participation, while approving more favorable treatment of Kress, whose public statements about

Fleming and Slusser were the subject of similar allegations.
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227. Teniente-Matson is also sued on this Count in her official capacity for prospective
declaratory and injunctive relief. As the official on whose behalf Plaintiff’s nonrenewal was
issued, Teniente-Matson has authority over Plaintiff’s reappointment and reinstatement and over
the content of Plaintiff’s Personnel Action File. Exhibit B. The violation is ongoing. Plaintiff
remains excluded from her position; her Personnel Action File continues to contain the
Suspension Letter and, upon information and belief, Kress’s 2024-2025 evaluation; and
Defendant continues to maintain the October 16, 2025 finding that Plaintiff violated the
Nondiscrimination Policy based in part on her having “expressly stated her stance against
transgender women playing in women’s collegiate sports.” Plaintiff seeks reinstatement to her
former position or a comparable position, and removal or correction of those records, against
Teniente-Matson in her official capacity.

228. Plaintiff seeks damages against each Defendant on this Count only in his or her
individual capacity and seeks prospective declaratory and injunctive relief only against Teniente-
Matson in her official capacity.

229. Faas is sued in his individual capacity for Plaintiff’s suspension and nonrenewal.
At the time of the suspension, Faas was SISU’s Vice President for Administration and Finance
and oversaw University Personnel, the office headed by Wright who issued the Suspension
Letter. University Personnel had primary responsibility for administering the Collective
Bargaining Agreement identified in the Suspension Letter and the Termination Letter as
authority for the suspension and nonrenewal. Upon information and belief, Faas reviewed and
approved Wright’s decision to suspend Plaintiff, including the stated basis that Plaintiff had
publicly shared information about student-athletes, knowing that the information at issued
concerned Plaintiff’s Title IX complaint and her public statements regarding Fleming’s
participation on a female team. Faas had decision-making authority regarding whether to
suspend or terminate Plaintiff’s employment, consistent with his employment at SISU. As the
executive overseeing University Personnel, Faas was the most senior official beneath Teniente-

Matson with responsibility for administering the Collective Bargaining Agreement. Upon
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information and belief, Faas reviewed and approved the decision not to renew Plaintiff’s
contract.

230. Additionally, “forbidding [Plaintiff] from describing h[er] views on gender
identity . . . silenced a viewpoint.” Meriwether v. Hartop, 992 F.3d 492, 506 (6th Cir. 2021).
“That is especially so here because [Plaintiff’s speech] touch[es] on gender identity—a hotly
contested matter of public concern.” Id. And “[i]f [coaches] lacked free-speech protections when
[coaching], a university would wield alarming power to compel ideological conformity.” /d.

231. By punishing Plaintiff for her speech against allowing males to play in women’s
sports but not punishing Kress for his speech supporting allowing males to play in women’s
sports, Defendants also engaged in viewpoint discrimination in violation of the First
Amendment. See Matal v. Tam, 582 U.S. 218, 243 (2017) (observing that under the First
Amendment, “viewpoint discrimination is forbidden” (cleaned up)).

232.  Further, and independent of Kress’s role, Defendant CSU’s own October 16,
2025 Final Investigation Report and Notice of Investigation Outcome identify Plaintiff’s having
“expressly stated her stance against transgender women playing in women’s collegiate sports”
among the allegations resolved in a formal violation finding against her. That finding
corroborates that CSU treated the content and viewpoint of Plaintiff’s speech, rather than
conduct independent of that speech as a basis for discipline, and it remains part of the ongoing
violation for which Plaintiff seeks prospective relief against Teniente-Matson in her official
capacity.

233. This retaliation for and categorical, ex ante restriction on Plaintiff’s speech
regarding a matter of substantial public concern, as well as Defendants’ viewpoint
discrimination, were not narrowly tailored, did not serve any interest sufficient to overcome the
heightened scrutiny applicable to prior restraints and blanket speech prohibitions on public
employees, and were not justified by any legitimate, non-retaliatory administrative interest.

234. Asadirect and proximate result of Individual Defendants’ violation of Plaintift’s
Free Speech rights, Plaintiff has suffered and continues to suffer lost wages, loss of professional

reputation and opportunities, emotional distress, and other damages.
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235. The Individual Defendants’ conduct was willful, intentional, and/or taken with
reckless disregard for Plaintiff’s federally protected rights, entitling Plaintiff to punitive damages
against the Individual Defendants, and to prospective declaratory and injunctive relief against
Defendant Teniente-Matson in her official capacity.

COUNT VI: Violation of the Equal Protection Clause (42 U.S.C. § 1983)
(Against Defendants Kress, Wright, Teniente-Matson, and Konya, in their individual
capacities, and against Defendant Teniente-Matson in her official capacity for
prospective declaratory and injunctive relief)

236. Plaintiff realleges and incorporates by reference the factual allegations of all
preceding paragraphs as though fully set forth herein.

237. As used in this Count, “Defendants” refers only to Defendants Kress, Wright,
Teniente-Matson, and Konya, in their individual capacities, and to Defendant Teniente-Matson
in her official capacity. Defendant CSU is not a defendant as to this Count.

238.  The Equal Protection Clause of the Fourteenth Amendment prohibits state actors
from intentionally treating similarly situated individuals differently on the basis of sex. Sex-
based classifications and sex-based disparate treatment by government actors are subject to
heightened scrutiny and must be supported by an “exceedingly persuasive justification.” United
States v. Virginia, 518 U.S. 515, 531 (1996); Craig v. Boren, 429 U.S. 190, 197 (1976); Miss.
Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982).

239. To state a claim for selective or disparate treatment under the Equal Protection
Clause, a plaintiff must show that she was treated differently from other similarly situated
individuals and that the disparate treatment was motivated by discriminatory intent. See Village
of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). To state an Equal Protection claim for sex
discrimination in public employment, a plaintiff must show that a defendant, through his or her
own conduct, intentionally treated her differently from similarly situated employees of the
opposite sex because of her sex.

240. Plaintiff, a female coach, was similarly situated to Kress, a male head coach, in

all respects material to the disparate treatment alleged herein: both were accused of materially
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identical FERPA-related disclosures of student information to the media, both were subject to
the same personnel investigation process opened on the same date, both had Title IX claims and
complaints made against them, both were subordinate to Defendant CSU’s disciplinary authority
under the same collective bargaining agreement and personnel policies, including being required
to comply with Title IX and applicable nondiscrimination policies. Despite that similarity, as
alleged above: (a) Plaintiff was immediately suspended before investigation, while Kress was
not suspended at all; (b) officials of Defendant, including Teniente-Matson, personally approved
the decision not to suspend Kress based on the impermissible considerations that his suspension
might “spark more media attention” and would “unduly disrupt the team,” considerations never
extended to Plaintiff; (c) Plaintiff was terminated, and Kress was not; (d) Plaintiff’s behavior
and speech were monitored and Kress’s was not; (e) Plaintiff’s speech was chilled, and Kress’s
was not; (f) Plaintiff’s viewpoint about a male playing on the female team was considered not
acceptable and was punished, while Kress’s viewpoint was considered acceptable and not
punished; and (g) Defendant’s own personnel arranged for Alexander—described in Defendant’s
records as Kress’s “closest friend at SJSU”—to give Kress emotional support because he “may
need a shoulder to lean on,” while Defendants made no comparable outreach to Plaintiff.

241. OCR independently reviewed this same disparate treatment and found that “the
evidence indicates that [Plaintiff], a woman, was immediately suspended in conjunction with
allegations of a FERPA violation, whereas [Kress], a man, was not suspended despite facing
similar FERPA allegations,” Exhibit C, at 43, and separately found a compliance concern that
CSU treated Plaintiff and women on the team differently than it treated men, including Kress, in
violation of Title IX, including discipline for rule violations, and responsiveness to complaints
of sex discrimination, as alleged above.

242. As further alleged above, CSU received sworn allegations from at least three
other student-athletes, Slusser, Patterson, and Sugai, implicating Kress or the coaching staff he
led in conduct ranging from retaliation to broken scholarship promises to non-disclosure of
Fleming’s sex, and took no disciplinary action against Kress in response to any of them, in

contrast to the immediate suspension of Plaintiff based on disputed, unsubstantiated allegations.
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Plaintiff alleges that CSU’s markedly disparate treatment of the numerous claims made against
Kress, as compared to the single claim made against Plaintiff, further shows that Plaintiff was
treated disparately based on her sex rather than for any legitimate, nondiscriminatory reason.

243. Defendants’ disparate treatment of Plaintiff was not substantially related to, and
was not necessary to achieve, any important governmental interest, and does not survive
heightened scrutiny. The stated justifications for declining to suspend Kress—avoiding media
attention and preserving team cohesion—are not legitimate governmental interests and, in any
event, were contradicted by CSU’s own contemporaneous records showing that the team had, in
fact, rallied around Plaintiff and Slusser rather than Kress, as alleged above.

244.  As head coach, Kress presided over a program in which, as OCR found, a male
player was permitted to retain his scholarship and to violate team rules without discipline while
similarly situated female players lost scholarships or were disciplined. Consistent with that
pattern of favoring males over females, Kress also reduced Plaintiff’s responsibilities, excluded
her from meetings, prepared a pretextual adverse evaluation, and supplied the information,
characterizations, and recommendations on which Plaintiff’s suspension and nonrenewal relied,
motivated at least in part by Plaintiff’s sex. In addition, Kress directed Plaintiff to do the meal
planning and find lodging for the team’s travel. Kress is therefore individually liable for the
resulting suspension and nonrenewal. See Gilbrook v. City of Westminster, 177 F.3d 839, 854—
55 (9th Cir. 1999).

245.  Wright, as SJSU’s Senior Associate Vice President for University Personnel,
signed the Suspension Letter imposing Plaintiff’s immediate suspension under Article 17 of the
Collective Bargaining Agreement. Exhibit A. Yet Kress was subject to the same agreement and
the same personnel policies, and the personnel investigation into Kress was opened on the same
date as, and involved alleged conduct similar to, the investigation into Plaintiff. Upon
information and belief, Wright, as the official who exercised Article 17 suspension authority
over employees covered by that agreement, also participated in the decision not to suspend
Kress, and thereby personally imposed a suspension on Plaintiff, a woman, while declining to

impose the same measure on Kress, a man, for similar alleged conduct.
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246. Konya as Director of Athletics, issued the January 31, 2025 notice that Plaintiff’s
appointment would not be renewed. Exhibit B. Konya also supervised Kress as head coach, yet
Kress was neither suspended nor otherwise disciplined, despite multiple complaints against him
and the investigator’s finding that Kress “crossed the FERPA line” in his interview with ESPN.
Konya also signed the Termination Letter, ending the only female volleyball coach’s tenure at
SJSU. Kress on the other hand, continued as head coach despite multiple claims about his
treatment of current female athletes, complaints that reached Alexander, and a former player
who raised sexual misconduct claims against him. These allegations included that Kress
permitted Fleming, a male, to share sleeping quarters with, and use locker rooms occupied by,
female student-athletes without disclosing Fleming’s sex to them. Despite knowledge of these
allegations, which concerned conduct at least as serious as the allegations against Plaintiff, none
of the officials responsible for employee discipline investigated or disciplined Kress.

247. Teniente-Matson is sued on this Count in her individual capacity on the basis that
she personally approved the decision not to suspend Kress based on considerations, avoiding
media attention and team disruption, that were never extended to Plaintiff. Exhibit C at 32.
Plaintiff’s nonrenewal was then issued “[o]n behalf of President Teniente-Matson.” Exhibit B.
Teniente-Matson thus personally participated in both sides of the disparate treatment alleged
here. She approved favorable treatment of Kress, a man, and authorized the nonrenewal of
Plaintiff, a woman, who faced similar (but less serious) allegations. Defendant’s own
contemporaneous records showing that the team had rallied around Plaintiff while Kress was
“borderline ignored” contradict the team-disruption rationale that Teniente-Matson approved,
supporting the inference that the difference in treatment was based on sex.

248. Teniente-Matson is also sued on this Count in her official capacity for prospective
declaratory and injunctive relief. As the official on whose behalf Plaintiff’s nonrenewal was
issued, Teniente-Matson has authority over Plaintiff’s reappointment and reinstatement and over
the content of Plaintiff’s Personnel Action File. Exhibit B. The violation is ongoing because

Plaintiff remains excluded from her position as a result of the nonrenewal. Plaintiff seeks
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reinstatement to her former position or a comparable position, and removal or correction of the
adverse records in her Personnel Action File, against Teniente-Matson in her official capacity.

249. As a direct and proximate result of Defendants’ violation of Plaintiff’s Equal
Protection rights, Plaintiff has suffered and continues to suffer lost wages, salary, employment
benefits, loss of professional reputation and opportunities, emotional distress, and other
damages, for which Plaintiff seeks damages against Defendants in their individual capacities.

250. Defendants’ conduct was willful, intentional, and/or taken with reckless disregard
for Plaintiff’s federally protected rights, entitling Plaintiff to punitive damages against
Defendants in their individual capacities, and to prospective declaratory and injunctive relief
against Teniente-Matson in her official capacity.

COUNT VII: Violation of the First Amendment’s Freedom of Association
(42 U.S.C. § 1983) (Against Defendant Kress in his individual capacity,
and against Defendant Teniente-Matson in her official capacity for
prospective declaratory and injunctive relief)

251. Plaintiff realleges and incorporates by reference the factual allegations of all
preceding paragraphs as though fully set forth herein.

252. The freedom to associate protected under the First Amendment includes
protection for political association, political belief, and voting choices. See Elrod v. Burns, 427
U.S. 347 (1976); Branti v. Finkel, 445 U.S. 507 (1980). Additionally, this protection applies not
just to being fired, but also to any adverse employment action, including harassment. See Rutan
v. Republican Party of Illlinois, 497 U.S. 62 (1990). A public employee need not prove he or she
was coerced into changing political allegiance or voting differently to show a constitutional
violation—the constitutional harm occurs in discouraging employees from engaging in protected
activities. See Heffernan v. City of Paterson, 578 U.S. 266 (2016). And when a case presents a
scenario “where political affiliation alone is concerned” without “the employee’s speech or
expression . . . intermixed with a political affiliation requirement,” Pickering balancing does not
apply, as “one’s beliefs and allegiances ought not to be subject to probing or testing by the

government.” O 'Hare Truck Serv., Inc. v. City of Northlake, 518 U.S. 712, 719 (1996).
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253. To be sure, “[t]he Supreme Court carved out an exception to this general
prohibition in Elrod, permitting [adverse employment action] on the basis of political beliefs of
those employees in ‘policymaking positions’ so that ‘representative government not be undercut
by tactics obstructing the implementation of policies of the new administration, policies
presumably sanctioned by the electorate.”” Hunt v. County of Orange, 672 F.3d 606, 611 (9th
Cir. 2012) (quoting Elrod, 427 U.S. at 367). But the Ninth Circuit, consistent with Supreme
Court precedent, has held that “the exception is ‘narrow’ and should be applied with caution.”
Id. And “[t]he essential inquiry in determining whether the Elrod ‘policymaker’ exception
applies is . . . whether the hiring authority can demonstrate that party affiliation is an appropriate
requirement for the effective performance of the public office involved.” Id. at 611-12, quoting
Branti, 445 U.S. at 518).

254. That narrow exception does not apply here. Who the associate head coach of a
university volleyball team votes for and which political party she affiliates with has nothing to
do with being an effective coach.

255.  With that exception unavailable, the facts here show that Kress violated
Plaintiff’s political freedom of association rights. At all relevant times, Kress knew that Plaintiff
supported and had voted for President Trump and was a Republican, and Kress routinely
castigated her as a “Trump lover” in front of the team’s players to harm her reputation and her
relationship with them. SJSU’s student body tends to be left-leaning. Plaintiff also believes Kress
weaponized her political affiliation against her, sowing divisiveness between the players and her.
Upon information and belief, Plaintiff alleges that Kress’s additional adverse employment
actions, such as taking away coaching responsibilities and excluding her from team meetings,
were driven at least in part by his animus towards her political association and activity, as shown
by the contemptuous remarks that accompanied them.

256.  This punishment short of outright dismissal violated Plaintiff’s First Amendment
rights, just as the Ninth Circuit found that denying a pay raise, directing an annual evaluation to
be “reduced from ‘exceeds expectations’ to ‘meets expectations,”” denying an opportunity to

interview for a promotion, and “initiat[ing] two internal investigations against [a public

60

Complaint with Jury Trial Demand
No. 5:26-cv-11808




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 5:26-cv-11808 Document1l Filed 10/13/26 Page 61 of 64

employee],” were retaliatory actions for the political activity of a public employee that did
foreclosed that employee’s boss from claiming qualified immunity. Bardzik v. County of Orange,
635 F.3d 1138, 1143 (9th Cir. 2011). See also Rutan, 497 U.S. at 76 n.8 (observing that “even
an act of retaliation as trivial as failing to hold a birthday party for a public employee . . . when
intended to punish her” can violate the freedom of political association under the First
Amendment).

257.  So too the First Circuit, in Bishal-Ramos v. City of Mayaguez, 467 F.3d 16 (1st
Cir. 20006), affirmed a jury verdict in favor of a public employee who had been deprived of his
work duties because he supported a different candidate in a party primary than the candidate
supported by everyone else in the office. See also id. at 25 (“[S]ubjecting an employee to
unreasonably inferior working conditions on grounds of political affiliation could also violate
the First Amendment.”). And the Seventh Circuit upheld a jury verdict finding two supervisors
liable for political harassment of a public employee associated with a particular political group
as violating the First Amendment, even though the employee retained her job, salary, and
benefits throughout the campaign of harassment. See Pieczynski v. Duffy, 875 F.2d 1331 (7th
Cir. 1989).

258. Here there was more than sufficient harassment to establish political
discrimination here--from the routine castigation and the reduction in work responsibilities and
authority. And while that is enough to establish a First Amendment violation, Plaintiff was also
suspended and terminated. The Ninth Circuit likewise recognizes that a campaign of harassment,
including disparaging statements made together with other adverse actions, can support a First
Amendment retaliation claim. Greisen v. Hanken, 925 F.3d 1097, 1113—14 (9th Cir. 2019).

259. Teniente-Matson is sued on this Count in her official capacity only, for
prospective declaratory and injunctive relief. As the official on whose behalf Plaintiff’s
nonrenewal was issued, Teniente-Matson has authority over Plaintiff’s reappointment and
reinstatement and over the content of Plaintiff’s Personnel Action File. Exhibit B. The violation
is ongoing because Plaintiff remains excluded from her position as a result of a nonrenewal

proximately caused by Kress’s animus toward her political association, and because, upon
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information and belief, Kress’s 2024-2025 evaluation remains in her Personnel Action File.
Plaintiff seeks reinstatement to her former position or a comparable position, and removal or
correction of those records, against Teniente-Matson in her official capacity.

260. As a direct and proximate result of Kress’s’ violation of Plaintiff’s First
Amendment freedom of association rights, Plaintiff has suffered and continues to suffer lost
wages, loss of professional reputation and opportunities, emotional distress, and other damages
for which Plaintiff seeks damages against Kress in his individual capacity.

261. Kress’s conduct was willful, intentional, and/or taken with reckless disregard for
Plaintiff’s federally protected rights, entitling Plaintiff to punitive damages against Kress.

262. Plaintiff is also entitled to the prospective declaratory and injunctive relief
described above against Teniente-Matson in her official capacity.

VII. PRAYER FOR RELIEF

WHEREFORE, Plaintiff Melissa Batie-Smoose respectfully requests that the Court enter
judgment in her favor and against Defendant CSU and the Individual Defendants, as set forth
below, and award the following relief:

(a) Declaration that Defendant CSU discriminated and retaliated against Plaintiff in
violation of Title IX;

(b) Declaration that Defendant Kress, in his individual capacity, violated Plaintiff’s
rights under the Free Exercise, Free Speech, Freedom of Association, and Equal Protection
guarantees; that Defendants Wright, Konya, and Teniente-Matson, in their individual capacities,
violated Plaintiff’s rights under the Free Speech and Equal Protection Clauses; and that
Defendants Alexander, Smith McDonald, Faas, Paisant, Quintanar, Miyashiro, and Miller, in
their individual capacities, violated Plaintiff’s rights under the Free Speech Clause, all of the
First and Fourteenth Amendments to the United States Constitution; and a declaration, against
Defendant Teniente-Matson, in her official capacity, that Plaintiff’s continuing exclusion from
her position or the continuing retention and prospective use of adverse personnel records

described herein violate each of those federal constitutional rights;
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(©) Reinstatement to Plaintiff’s former position as Associate Head Coach of the
Women’s Volleyball team at San Jose State University, or to a comparable position, with all
attendant prospective rights, benefits, and seniority, against Defendant CSU on Counts I through
IIT and against Defendant Teniente-Matson in her official capacity on Counts IV through VII;

(d) Back pay for lost wages, salary, employment benefits, and other compensation
denied or lost to Plaintiff as a result of the violations and conduct alleged herein, against
Defendant CSU on Counts I through III to the extent available under the applicable statute, and
as compensatory damages against each Individual Defendant, in his or her individual capacity,
on Counts IV through VII asserted against that Individual Defendants, in an amount to be
determined at trial;

(e) Compensatory damages for pecuniary losses against Defendant CSU on Counts
I through III to the extent available under the applicable statute and against each liable Individual
Defendant, in his or her individual capacity on Counts IV through VII asserted against that
Individual Defendant, and compensatory damages for pecuniary losses, including emotional
distress, against each liable Individual Defendant on Counts IV through VII, in an amount to be
determined at trial;

6] Nominal damages on Counts IV through VII against any Individual Defendant
found to have violated Plaintiff’s constitutional rights without causing compensable injury;

(2) Punitive damages against each Individual Defendant, in his or her individual
capacity, on Counts IV through VII asserted against that Individual Defendant, in an amount to
be determined at trial;

(h) Prospective declaratory and injunctive relief against Defendant Teniente-Matson
in her official capacity on Counts IV through VII, requiring the removal or correction of the
adverse records in Plaintiff’s Personnel Action File described herein that cause continuing harm,
including the Suspension Letter, Kress’s 2024-2025 performance evaluation, and the October
16, 2025 finding that Plaintiff violated the Nondiscrimination Policy, and prohibiting future
reliance on those records found to embody a constitutional violation, including in any future

employment decision concerning Plaintiff;
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(1) Attorneys’ fees and costs incurred in connection with this action, including

pursuant to 42 U.S.C. § 1988, together with any interest authorized by law; and

) Such other and further relief as the Court deems just and proper.

VIII. JURY DEMAND

Plaintiff hereby demands a trial by jury on all claims and issues so triable.

DATED: October 13, 2026

Respectfully Submitted,

/s/ Donald M. Falk

Donald M. Falk (SBN 150256)
SCHAERR | JAFFE LLP

One Embarcadero Center, Suite 1200
San Francisco, CA 94111

Telephone: (415) 562-4942
dfalk@schaerr-jaffe.com

Gene C. Schaerr (pro hac vice forthcoming)
SCHAERR | JAFFE LLP

1717 K Street NW, Suite 900

Washington, DC 20006

Telephone: (202) 787-1060
gschaerr@schaerr-jaffe.com

Mary E. McAlister (SBN 148570)

Vernadette R. Broyles (GA Bar No. 593026)
(pro hac vice forthcoming)

Kevin R. Smith (KY Bar No. 97083)
(pro hac vice forthcoming)

C. Erin Friday (SBN 189742)

CHILD & PARENTAL RIGHTS CAMPAIGN

5425 Peachtree Pkwy, Suite 110

Norcross, GA 30092

Telephone: (770) 448-4525

mmcalister@childparentrights.org

vbroyles@childparentrights.org

ksmith@childparentrights.org

Erin.friday@yahoo.com

Counsel for Plaintiff
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Joanne Wright San Jose State University Tel: 408-924-2458
Sr. Associate Vice President One Washington Square Fax: 408-924-2425
University Personnel San Jose, CA 95192-0021 Joanne.Wright@sjsu.edu

November 1, 2024

PERSONAL & CONFIDENTIAL
VIA HAND EMAIL
(melissa.batie-smoose@sjsu.edu)

Melissa Batie-Smoose

Dear Ms. Batie-Smoose:

The purpose of this letter is to inform you that, effective immediately, you are temporarily suspended
with pay (i.e., placed on administrative leave) from all duties pursuant to Article 17" of the Collective
Bargaining Agreement between the California State University and the California Faculty Association.
Per Article 17, you are suspended for reasons related to the safety of persons or property, the disruption
of programs and/or operations, and investigation for formal notice of disciplinary action.

There are several bases for this decision. On October 24, 2024, the University received a complaint that
you have treated one or more student-athletes differently due to a protected status — allegations that the
University will be investigating under applicable University policy. The University’s Title IX Office
will be providing you more information on that investigation. Additionally, you have publicly shared
protected and private personal information about one or more student athletes you were entrusted to
coach, in violation of CSU policy and federal and state privacy laws, including FERPA. Those
disclosures include, but are not limited to, confidential medical/personal information of one or more
student-athletes, information regarding scholarships and financial circumstances of specific student-
athletes, and alleged misconduct by specific student-athletes. Finally, the University has received
multiple reports of inappropriate and unprofessional conduct over the last month or more, including, but
not limited to, reports of your drinking alcohol with student-athletes on duty while traveling for an away
game, unprofessional and insubordinate behavior towards your direct supervisor including use of
inappropriate and derogatory language directed at one or more student athletes, and failure and/or
refusal to perform the normal and reasonable duties of your position including expressly refusing to
coach one or more student athletes. Pursuant to Article 17.6, further release of documents or information
at this time would compromise the integrity and successful completion of an investigation and/or
endanger individuals who may be involved in an investigation. Retaliatory conduct by any means
towards anyone you may perceive to be involved in this matter will not be tolerated and may be the
basis for disciplinary action.

During this temporary suspension, you are not to perform any duties associated with your employment
with San José State University unless authorized in writing to do so by me. The only exception would be
to provide responses and assistance, upon the request of SJSU administration, specifically the Director

! Article 17 is available at: https://www2.calstate.edu/csu-system/faculty-staff/labor-and-employee-
relations/Documents/unit3-cfa/articlel1 7.pdf
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of Athletics or designee and/or me, as necessary related to any work you have performed as an employee
of SJSU. You are not to reach out to or respond to any student-athletes, and you are not to share or
disclose any personal information about any student athletes. Doing so would further violate university
policy, and state and federal laws, including FERPA. Should any student-athlete reach out to you by
whatever medium (i.e., chat, email, phone, etc.), you are to direct them to Mary Quintanar, Senior
Associate Athletics Director for Human Resources (mary.quintanar@sjsu.edu or 408-924-1233).

Moreover, in order to preserve the integrity of the investigation, during the pendency of the investigation
into these matters, you are ordered not to discuss this investigation or its subject matter with other
employees of San Jose State or anyone who could potentially be a witness in this matter, except for
University Personnel, your union representative(s) (so long as he or she has not been identified as a
subject or witness in this investigation), and/or legal counsel. This directive shall automatically be lifted
at the conclusion of the investigation, when the need for accurate collection of information from
individuals involved in or who witnessed events will have ended. This directive is not intended to
prevent you from engaging in protected concerted activity under the Higher Education Employer-
Employee Relations Act (HEERA) (“Act”). You may continue to engage in protected concerted activity
under the Act, including but not limited to discussing any other aspects of your employment and
working conditions with others, including co-workers. If you are unsure whether discussing certain
issues with others would violate this order, you are encouraged to consult with your union
representative(s) and/or legal counsel, who may advise you, or you may contact me with any questions.
You are required to cooperate in any investigation conducted concerning this matter.

You are directed not to be on any SJISU campus location unless authorized by me in writing. Should the
need arise for you to come to any SJISU campus location, you may reach me at joanne.wright@sjsu.edu

and/or 408-924-2458. You must immediately make arrangements to submit your SJISU keys and access
card to Ms. Quintanar.

Notwithstanding your temporary suspension, you remain a University employee, and as such you are
obligated to maintain, preserve and protect the confidentiality of SISU student athletes’ personal
information as required by CSU policy and federal and state privacy laws. This requirement also applies
to other employee’s personal and private information.
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Joanne Wright San Jose State University Tel: 408-924-2458
Sr. Associate Vice President One Washington Square Fax: 408-924-2425
University Personnel San Jose, CA 95192-0021 Joanne. Wright@sjsu.edu

Unless you receive earlier notice from me that this suspension is terminated, or has been extended in
writing, it shall automatically terminate upon formal notice of disciplinary action, if issued, or sixty (60)
days after its commencement, whichever occurs first. A copy of this letter will be placed in your
Personnel Action File pursuant to Article 112 of the CBA.

Sincerely,
DocuSigned by:
919D833G1 pBF44l ..
oanne Wright
Senior Associate Vice President, University Personnel

cc: Jeff Konya, Director of Athletics
Julie Paisant, Senior Director, Employee Relations
Mary Quintanar, Senior Associate Athletics Director for Human Resources
Julianne Miyashiro, Director, Academic Employee Relations
Personnel Action File (PAF) on November 8, 2024

2 Article 11 is available at: https://www?2.calstate.edu/csu-system/faculty-staff/labor-and-employee-
relations/Documents/unit3-cfa/articlel1.pdf



https://www2.calstate.edu/csu-system/faculty-staff/labor-and-employee-relations/Documents/unit3-cfa/article11.pdf
https://www2.calstate.edu/csu-system/faculty-staff/labor-and-employee-relations/Documents/unit3-cfa/article11.pdf
https://www2.calstate.edu/csu-system/faculty-staff/labor-and-employee-relations/Documents/unit3-cfa/article11.pdf
https://www2.calstate.edu/csu-system/faculty-staff/labor-and-employee-relations/Documents/unit3-cfa/article11.pdf
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January 31, 2025
Dear Ms. Batie-Smoose,

On behalf of President Teniente-Matson and based on the contents of your Personnel Action File, |
am notifying you that you are not being re-appointed to a coaching faculty position at this time.

You have been evaluated in accordance with the Collective Bargaining Agreement between the
California State University and the California Faculty Association, specifically articles 15.23-15.27
as well as standard applicable campus procedures for the evaluation of Coaching faculty unit
employees.

The position will be posted and, as is the case for all incumbents, you may apply for the posted
position. Pursuant to Provision 12.7 of the Collective Bargaining Agreement, your application
materials and personnel file will be afforded careful consideration for a subsequent appointment.

Sincerely,

DocuSigned by:

JfF bt
DEO6FBE2B30D424...

Jeff Konya
Director of Athletics

cc: Todd Kress, Head Coach
Personnel Action File on February 7, 2025
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January 30, 2023

Melissa Batie-Smoose
Associate Head Coach Women’s Volleyball
SAN JOSE STATE UNIVERSITY

Dear Melissa:

On behalf of President, Cynthia Teniente-Matson, I am pleased to offer you the appointment to the
position of Associate Head Coach Women’s Volleyball, at San Jose State University. In addition to the
applicable provisions of the policies of the California State University (“CSU”) and San Jose State
University (“SJISU”), your appointment includes the following:

1.Your appointment is at the classification of Coaching Specialist 12 Mo (1.0 FTEF),
Classification Code 2379, Exempt, and carries an annual salary of $67,872 payable over 12
months at $5,656 per month. This classification is subject to the terms and working conditions
stated in the Collective Bargaining Agreement (“CBA”) between CSU and the California
Faculty Association (“CFA”), Unit 3 - Faculty.

2. You are represented by the California Faculty Association, a union of 29,000 professors,
lecturers, librarians, counselors and coaches who teach in the California State University
system. In classrooms on the 23 CSU campuses, CFA members work hard to teach our
students. To join, as an active member with rights to vote and engage fully on behalf of yourself
and others, go to: https://www.calfac.org/join-cfa

3. This appointment is subject to the statutes, collective bargaining agreements, policies and
procedures of SISU including, but not limited to, the right of SJSU to transfer, assign, reassign,
layoff and discipline. It is specifically understood by the parties that San Jose State University
retains the right to assign or reassign you to other positions with other duties during the term of
this appointment.

4. You will receive pay raises that the state budget process and collective bargaining agreements
provide for your rank during the term of your appointment.

5. Athletic coach appointments are temporary by nature, expire at the end of the term stated and
do not establish any future appointment rights. The position of Associate Head Coach Women’s
Volleyball is the case with all coaching positions, does not qualify for or lead to tenure but may
be extended on an annual basis. The effective dates of this appointment shall be from February
1, 2023, to January 31, 2024.

6. As Associate Head Coach Women'’s Volleyball, you will report to the Volleyball Head Coach.
Your performance will be evaluated annually by the Volleyball Head Coach. Please note that
1


https://www.calfac.org/join-cfa.
https://www.calfac.org/join-cfa.
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the university policy relating to appointment and evaluation for temporary faculty can be found
at Article 15 of the CBA' and at University Policy S10-7.2 The attached evaluation form lists
the criteria on which you will be evaluated.

7. In addition to other administrative or teaching duties which the Volleyball Head Coach may
assign, the duties and responsibilities of the Associate Head Coach Women’s Volleyball are as
follows:

Evaluate, recruit, train and coach student athletes to compete successfully against major college
competition in a quality women’s volleyball program.

Determine scouting schedules for high school and college games.
Interview prospective players, their parents and coaches.
Contact media, alumni and civic groups.

Work to integrate sports into the whole spectrum of academic life to complement SJSU’s
educational mission.

Work within the rules, regulations, guidelines and policies of SJSU’s athletic department.

Keep public statements complimentary to the athletics program and to SJSU.

Make every effort to ensure that all student athletes' academic requirements are met, including
the development and implementation of a Coach's Academic Plan (CAP) for women’s
indoor/beach volleyball teams.

Prepare players for each competition and each season with dedication.

Establish and maintain a frequent and systematic program of personal communication with
SJSU's student body, alumni and community supporters.

Maintain reasonable discipline and be fair, empathetic and develop a positive relationship with
the student-athletes, while motivating them to excellence in all aspects of life, including athletic
and non-athletic endeavors.

Work to integrate intercollegiate athletics into the whole spectrum of academic life to
complement the University and its mission in the community.

Work within the confines of all rules, regulations, guidelines, policies and procedures of the
Athletics Department and to ensure that those staff members within his charge do so as well.

Advance the efforts of the Athletics Department and the University toward diversity and gender
equity. Provide full support and abide by the CSU and SJSU commitment to gender equity in
education, including athletics, and its full compliance with Title IX of the Education

! Article 15 is available at: https://www?2.calstate.edu/csu-system/faculty-staff/labor-and-employee-
relations/Documents/unit3-cfa/article15.pdf
2 University Policy S10-7 is available at: http://www.sjsu.edu/senate/S10-7.htm

2



https://www2.calstate.edu/csu-system/faculty-staff/labor-and-employee-relations/Documents/unit3-cfa/article15.pdf
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Amendments to the Civil Rights Act of 1964. You will fully support and abide by the CSU and
San Jose State University commitment to maintain a working and learning environment where
every student, employee and community member is treated with dignity and respect. You will
support and comply with SISU commitment to maintain a safe and healthy living and learning
environment for everyone.

8. It is the policy of SJSU that all of its programs in intercollegiate athletics be operated in
accordance with NCAA, Mountain West Conference and SJSU policies and procedures. A
violation of any law, rule, regulation, constitutional provision, bylaw or interpretation of SJISU,
the Mountain West Conference or the NCAA by you or student athletes in the women’s
indoor/beach volleyball programs, which violation may, in the reasonable and good faith
judgment of SISU, reflect adversely upon SJSU or its athletics program, including any violation
which may result in SISU being placed on probation by the Mountain West Conference or the
NCAA and including any violation which may have occurred during your prior employment at
another NCAA member institution may lead to formal disciplinary action up to and including
dismissal.

0. While employed by SJSU as Associate Head Coach Women’s Volleyball, you may engage in
outside employment, but only upon the following terms and conditions:

a. You may own, work for, or otherwise be associated with a private sports camp or clinic.
You may request to use University facilities administered by University personnel for
such sports camps. Use of University facilities by you will require that the sports camp
pay the University an appropriate fee for the use of the facility. Camps and clinics must
be operated in accordance with NCAA rules and regulations. In addition, you
understand that you are responsible for ensuring that camps and clinics activities comply
with California State Ethics law.

b. Any outside employment shall not interfere with the full and complete performance by
you of your duties and obligations as a SISU employee, recognizing always that your
primary obligations lie with SJISU and its students.

c. Prior to engaging in any outside employment, you shall obtain written approval from the
Compliance Office and the Director of Athletics, which approval shall not be
unreasonably withheld.

d. In no event shall you accept or receive directly or indirectly any monies, benefit, or any

other gratuity whatsoever from any person, corporation, SJISU affiliated or non-affiliated
booster club or alumni association if such action would violate state, NCAA legislation
or the constitution, bylaws, rules and regulations or interpretations of the NCAA and/or
the Mountain West Conference, or SJSU policies.

e. Any outside employment is independent of your employment with SJISU and SJSU shall
have no responsibility or liability for any claims arising there from. In no case shall
SJSU be liable to you for the loss of any collateral business opportunities or any other
benefits, perquisite or income resulting from activities such as, but not limited to,
camps, clinics, media appearances, apparel or shoe contracts, automobile, tickets,
consulting relationships or from any other source due to SJSU’s reassignment or
termination of your employment. You agree to hold harmless and indemnify SJSU from

3
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all suits, claims, demands, damages, liability, penalties, costs and expenses, including
reasonable attorney fees, arising in any manner from your earning or attempting to earn
outside income.

f. You shall report annually to the Compliance Office through the Director of Athletics all
athletically-related income from sources outside SJSU and SJSU, upon request, shall
have reasonable access to all records necessary to verify such reports.

10. If another coaching opportunity is presented to you or should you be interested in another
coaching position during your employment with SJSU, you must notify the Director of
Athletics of such opportunity or interest and permission must be given to you by the Director of
Athletics before any discussion can be held by you and the anticipated coaching position
principals, which permission shall not be unreasonably withheld.

11. This letter of appointment completes and exhausts present SJISU commitments and voids any
previous agreements between us. No commitment exists beyond those in this letter of
appointment.

Proof of eligibility for employment, required by the U.S. Department of Homeland Security, Bureau of
Citizenship and Immigration Services, must be furnished to University Personnel before work is
performed.

Appointments are contingent upon completion of all appointment documents. These documents include
transcripts, appropriate recommendations and references, completed SC-1 and -9 forms, written
acknowledgment as a mandated reporter under the California Child Abuse and Neglect Reporting Act
and the oath of allegiance required of all persons employed by the State of California.

If you decide to accept this offer, please indicate in the space below and return the original of this letter
to me. By accepting you certify that you have legal authority to be employed for the term of this
appointment. A copy is provided for your records.

Sincerely,

[

DEO6FBE2B30D424... 1/30/2023
Jeff Konya Date
Director of Athletics

My signature below manifests my acceptance of the position as offered in this letter.

DocuSigned by:
//\
W%l 1/30/2023
Slgn 477TE5DOBEDA47418...

Melissa Batie-Smoose Date
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Head Coach and Assistant Coach Performance Evaluation Form
San Jose State University - Department of Athletics

Employee Name and SJSU ID #:  Melissa Batie-Smoose / Sport: Women's Volleyball
012783667
Head Coach or Assistant Coach: Assistant Coach Evaluation Period: Jan,2023-Jan, 2024
Overall Record: 13-18 Conference Record: 4-14

PURPOSE STATEMENT

The San Jose State University Department of Athletics believes that each employee is entitled to feedback concerning his or her job
performance. The evaluation process is designed to promote the goals, objectives, and professional development of the employee, and
their accomplishments relative to the specific performance indicators listed below.

RATINGS’ SCALE
_— Performance is exemplary, always exceeds standards, and consistently produces exceptional results.

E (Exceeds Standards) — Performance consistently meets standards and frequently exceeds expectations.

_— Performance consistently meets the position requirements; adequately performing job responsibilities.
ment) — Performance does not meet standards and expectations. Improvement in the area is needed.

W - Performance falls far below standards and expectations; immediate considerable improvement needed.

NA (Not Applicable) — Unable to evaluate performance of the individual in this area.

PERFORMANCE INDICATORS

COACHING (please check the appropriate box on each line below)

(0] E(M|N U NA | Leadership

Qlx!(alalala Displays appropriate level of knowledge, technical skills; exhibits good and efficient practice
management. Implements safe and appropriate conditioning programs for all team members.

Qlx!(alalala Works collaboratively and productively with colleagues at all levels.

ala X alal g |Acsina professional manner at all events, including practices.

alalxialtala Contributes to overall department collegiality by attending Spartan competitions outside their

sport, partnering with other teams on community involvement initiatives, and modeling respectful
relationships with student-athletes, staff, coaches and administrators.

Communicates professionally and effectively with constituents.

U
U
X
(N
[
(I

O|E|M]|N U | NA | Performance
ala X | A | O | Competitive success of team in conference and post season performance (standing in conference).
Ql Al x| Al A/l g | besignsacompetitive schedule to maximize both team and individual student-athlete

development and performance.

alalralala X Key accomplishments against highly ranked opponents (e.g. win over a Power Five, notable and
demonstrated steps towards athletic success, etc.).

SPORT ADMINISTRATION (please check the appropriate box on each line below)

E|M|N|U NA | Fiscal Responsibility

) | Adherence to sport budget.

Accurately completes and returns Business Office related documents in a timely manner.

L

() | Abides by University and Department guidelines for management of resources.

C|o|0|°
m > 0|0
2 0|00

a
d
a
u

§D><><

NA | Public/External Relations

o
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Projects a positive and professional image for the department, University and community.

Cultivates positive relationships with parents, alumni, former athletes, media, and the community.

Works collaboratively with the department’s External Relations personnel.

O(0|C

O|o|0o|x

o[>0

OC|0|0
o0 0|0
O 0|0

Participates in community outreach, fundraising, and promotional events.

(@]

m

=<

2

c

Fundraising

Supports Athletics Department efforts to raise money for One Spartan Nation.

Follows Athletics Department policies regarding sport specific fundraising activities.

Works cooperatively with Athletics Advancement.

o000
o> (0|0

><D><><

Clo|lo|lo

o000
o000

Effectively cultivates relationships with donors and prospective donors.

ACADEMI

0
(7]
>
2
O
(%]
-

UDENT WELFARE (please check the appropriate box on each line below)

Academics

Appropriate scheduling of practice and team events; minimizes conflict with academic schedules.

NA
a
4

Represents the mission of SJSU in promoting academic achievement by displaying a genuine
interest in the academic well-being of student-athletes.

C

Fairly and consistently enforces adherence to academic rules and regulations, utilizing
appropriate disciplinary measures as required.

L

Overall minimum APR standards are attained (930 multi-year).

(]

Overall team GPA and graduation rates at or above the general student population.

Relationships with Student-Athletes

X |m| X [ X

C=EO0ol0] 0] 0O|d|=

Team rules are written and clearly communicated; appropriate disciplinary measures for non-
conformance of rules are implemented on a consistent and timely basis.

x

Defines and communicates the program’s specific goals, objectives, overall purpose, and
philosophy.

U

Facilitates open communication between student-athletes and the coaching staff; works to
achieve overall student-athlete goals and development.

oo ofLCel00] 0] O|0|e

(I N Uy N O NN Y I I Iy IS W
ool 0| 000 0] 0|0\

oo 0 O

Maintains appropriate coach-student relationship recognizing authority, influence and power
differentials.

COMPLIANCE (please check the app

ropriate box on each line below)

(o)

E

M

N

U

NA

NCAA, Conference, and University Standards

Evidences the highest professional standards and ethical behavior with regards to the NCAA,
MWC, University rules, regulations, and policies.

Completes all required documents in a timely manner.

Asks questions and demonstrates knowledge of reporting procedures for violations; cooperates
with compliance staff.

M|
4
4
M

d
d
d
d

X | X|X| X

4
4
4
M|

d
d
d
d

Ul O0| O

Attends compliance related meetings with a commitment to strong adherence to NCAA and
department rules and regulations.
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alaxiarala Proactive in preventing potential problems or NCAA violations.

RECRUITING (please check the appropriate box on each line below)

o E U | NA | Standards for Attracting and Developing New Student-Athletes

Recruits student-athletes who are capable of academic success at SISU.

Recruiting process is consistent with the department’s philosophy and resources.

Effectively defines the roles of assistant coaches in recruiting efforts.

Recruits student-athletes who are capable of athletic success within their conference.

C|0|0|0|0
X 1O0|o|o)x
C|*|0|>|0|=
CO|log|l0|0|0|=
O|00|0|0
00| x |00

Recruits student-athletes with good character.

PROFESSIONALISM / INDIVIDUAL DEVELOPMENT (please check the appropriate box on each line below)

(o} E M N U NA Administrative Practices

a x Q aa Q Consistently treats constituents with dignity and respect, regardless of race, ethnicity,
national origin, age, gender, religion, sexual orientation or physical ability.
Supports and appropriately responds to department and University administrative requests
and decisions in a professional manner.

Qa aa (Q Supports and appropriately responds to student-athlete leadership committees (i.e.: SAAC,

Beyond Sparta, etc.).
aa a Provides appropriate supervision and leadership to staff.

o0 O
oo X
X

Q x4 a Displays a positive and professional approach with colleagues and constituents.

Previous Year’s Goals and Outcomes

Were not established

Future Goals

[1. Top 6 ranking in Mountain West Conference (qualify for tournament) 7
2. Overall Middle attack improvement from .216%

|3. Top 6 ranking in MWC in team blocks per sets |

_—
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PERFORMANCE INDICATOR SUMMARY REPORT
Overall Performance Rating (assign one overall rating based on the ratings assigned in the other sections)

Outstanding Exceeds Standards Meets standards

X Needs Improvement  Unsatisfactory

Supervisor Comments (Please include your description of the coach’s major strengths, areas for improvement, and suggested actions
that may improve performance during the next performance period.)

Melissa is an integral part of the future success of this program and her relationships with the SA’s go a long way in proving this. In
the coming year, Melissa has to take a much more aggressive approach in her recruiting coordinator duties. This has been discussed
previously and immediate impact has been noticed in the last two months.

Employee Comment Section (Optional) (Please include activities you participated in during the previous year that helped you to
grow as a coach, the areas where you feel you have made the most improvement, and areas where you feel you need the most
improvement. Also, please indicate what resources the department could provide to help you progress in your job performance and
the steps you plan on taking to improve your career and job performance for next year.)

| was promised a bonus structure when | took the job and was never put in place even though | asked for that bonus
structure on several occasions before season. | was told we would do it at the end of season but again that never
happened. Now I’'m out $15,000 that | was promised when | took the job. | understand that the bonus structure will
not be in place, so | will be able to get this $15,000 this year and beyond.

DocuSigned by:

m @é 2/15/2024

B32B9E12D7B6484...

Head Coach/Sport Oversight Administrator’s Signature Date
DocuSigned by:
ngf kouyp. 2/28/2024
- DEOGFBE2B30D424... ————e
Director of Athletics’ Signature Date

Note: Your signature does not necessarily indicate a full agreement with the performance evaluation results. Your signature does,
however, indicate that the evaluation was reviewed and discussed with your supervisor. If you wish to record a disagreement with

the contents of this evaluation, you may submit a written statement which will be placed in your personnel folder.
DocuSigned by:

Mlissa Patic—Swoose 2/25/2024

D95C7FDDDA1D4D9...

Coach’s Signature Date
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Head Coach and Assistant Coach Performance Evaluation Form
San Jose State University - Department of Athletics

Employee Name and SJSU ID #:  Melissa Batie-Smoose/012783667 Sport: Indoor Volleyball
Head Coach or Assistant Coach: Assistant Coach Evaluation Period: Jan 2024 - Jan 2025
Overall Record: 14-7 Conference Record: 12-6

PURPOSE STATEMENT

The San Jose State University Department of Athletics believes that each employee is entitled to feedback concerning his or her job
performance. The evaluation process is designed to promote the goals, objectives, and professional development of the employee,
and their accomplishments relative to the specific performance indicators listed below.

RATINGS’ SCALE

— Performance is exemplary, always exceeds standards, and consistently produces exceptional results.

E (Exceeds Standards) — Performance consistently meets standards and frequently exceeds expectations.

— Performance consistently meets the position requirements; adequately performing job responsibilities.
N (Needs Improvement) — Performance does not meet standards and expectations. Improvement in the area is needed.

- Performance falls far below standards and expectations; immediate considerable improvement needed.
NA (Not Applicable) — Unable to evaluate performance of the individual in this area.

PERFORMANCE INDICATORS

| COACHING (please check the appropriate box on each line below)

(o] E|M]|N U NA | Leadership
Displays appropriate level of knowledge, technical skills; exhibits good and efficient practice
0 Q= |14 management. Implements safe and appropriate conditioning programs for all team members.
Works collaboratively and productively with colleagues at all levels.
Qra|aja)=|4a
Acts in a professional manner at all events, including practices.
aaaja)=|4a
Contributes to overall department collegiality by attending Spartan competitions outside their
Q|| Q sport, partnering with other teams on community involvement initiatives, and modeling respectful

relationships with student-athletes, staff, coaches and administrators.

Communicates professionally and effectively with constituents.

(]
U
U
(]
53
U

NA | Performance

Competitive success of team in conference and post season performance (standing in conference).

Designs a competitive schedule to maximize both team and individual student-athlete
M4 | development and performance.

M
U
o0 =
U
U |0 |e
([l

a(Q Q

Key accomplishments against highly ranked opponents (e.g. win over a Power Five, notable and
53 D D D D D demonstrated steps towards athletic success, etc.).

SPORT ADMINISTRATION (please check the appropriate box on each line below)

E|M|N| U NA | Fiscal Responsibility

Adherence to sport budget.

aa(a|=|4d|(aqa

Accurately completes and returns Business Office related documents in a timely manner.
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Abides by University and Department guidelines for management of resources.

Q= QA (a
E|M|N| U NA | Public/External Relations
(o]
Projects a positive and professional image for the department, University and community.
QA= Qaa
Cultivates positive relationships with parents, alumni, former athletes, media, and the community.
I S
Works collaboratively with the department’s External Relations personnel.
QQa(=|a(a
Participates in community outreach, fundraising, and promotional events.
(I S
(o} E|M|N| U NA [ Fundraising
Supports Athletics Department efforts to raise money for One Spartan Nation.
aa(aara
Follows Athletics Department policies regarding sport specific fundraising activities.
I O ) R
Works cooperatively with Athletics Advancement.
Qaaayra| =
Effectively cultivates relationships with donors and prospective donors.
Qi a(a(a|a| =

ACADEMICS AND STUDENT WELFARE (please check the appropriate box on each line below)

O|E[M|N]|] U NA | Academics

Appropriate scheduling of practice and team events; minimizes conflict with academic schedules.
Qaaapa | =

Represents the mission of SISU in promoting academic achievement by displaying a genuine
Qx| Q] Q] Q[ Q | interest in the academic well-being of student-athletes.

Fairly and consistently enforces adherence to academic rules and regulations, utilizing
aaraialra S appropriate disciplinary measures as required.

Overall minimum APR standards are attained (930 multi-year).
Qaraapa | =

Overall team GPA and graduation rates at or above the general student population.
Qaaajpa | =
O|E[M|N]|] U NA | Relationships with Student-Athletes

Team rules are written and clearly communicated; appropriate disciplinary measures for
araaiara M | non-conformance of rules are implemented on a consistent and timely basis.

Defines and communicates the program’s specific goals, objectives, overall purpose, and
0 N I | A I philosophy.

Facilitates open communication between student-athletes and the coaching staff; works to
Q(aafal = | achieve overall student-athlete goals and development.

Maintains appropriate coach-student relationship recognizing authority, influence and power
Q| = Q| differentials.

COMPLIANCE (please check the appropriate box on each line below)

[o[E[m|[N]|uU

| NA | NCAA, Conference, and University Standards
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Evidences the highest professional standards and ethical behavior with regards to the NCAA,

Qap=(Qifa|d MWC, University rules, regulations, and policies.

Completes all required documents in a timely manner. (Reimbursements)
Qaaj=1a/(a

Asks questions and demonstrates knowledge of reporting procedures for violations; cooperates
a(a Q1 Q[ Q| win compliance staff.

Attends compliance related meetings with a commitment to strong adherence to NCAA and
a(ara aa department rules and regulations.

Proactive in preventing potential problems or NCAA violations.
Qa=|a|a(a

| RECRUITING (please check the appropriate box on each line below)

(o} E | M| N | U [ NA [ Standards for Attracting and Developing New Student-Athletes

Recruits student-athletes who are capable of academic success at SJSU.
Qap=(a(a|a

Recruiting process is consistent with the department’s philosophy and resources.
Qajx=|a|a|d

Effectively defines the roles of assistant coaches in recruiting efforts.
Q||| =

Recruits student-athletes who are capable of athletic success within their conference.
aajd ara

Recruits student-athletes with good character.
aajx=|a|a|d

| PROFESSIONALISM / INDIVIDUAL DEVELOPMENT (please check the appropriate box on each line below)

0 E
aaq
aaq
aQq
aaq

M N U NA
a % 0O Aa
g d a ox
g d o ox
aQ % 0 Aa

Administrative Practices

Consistently treats constituents with dignity and respect, regardless of race, ethnicity,
national origin, age, gender, religion, sexual orientation or physical ability.

Supports and appropriately responds to department and University administrative requests and
decisions in a professional manner.

Supports and appropriately responds to student-athlete leadership committees (i.e.: SAAC,
Beyond Sparta, etc.).

Provides appropriate supervision and leadership to staff.

Displays a positive and professional approach with colleagues and constituents.

Previous Year’s Goals and Outcomes
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1. Top 6 ranking in Mountain West Conference (qualify for tournament) - MET
2. Overall Middle attack improvement from .216% - MET
3. Top 6 ranking in MWC in team blocks per sets - MET

Future Goals

To be determined
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PERFORMANCE INDICATOR SUMMARY REPORT
Overall Performance Rating (assign one overall rating based on the ratings assigned in the other sections)

Outstanding Exceeds Standards Meets Standards

Needs Improvement  Unsatisfactory

Supervisor Comments (Please include your description of the coach’s major strengths, areas for improvement, and suggested actions
that may improve performance during the next performance period.)

I would have liked Melissa to be more aligned with my expectations related to recruiting and practice goals. In addition,
the expectation is that all student-athletes are treated equally related to providing constructive criticism and coaching,
which did not happen. As mentioned in previous evaluations, Melissa should be more aggressive with the recruiting
process and timely with bringing recruits to campus, etc. I would also like to see an improvement with the Associate Head
Coach being more compliant and in alignment with program expectations, including but not limited to fundraising
initiatives and managing the program should the Head Coach not be present. For example, Chandler and Melissa’s
conversations related to playing time at the Air Force game and practice. Melissa should refrain from unprofessional
behavior, including drinking with student-athletes, choosing not to assist with coaching objectives during practice, not
sharing personal information about students, and, as mentioned previously, treating each student-athlete equally both in
practice and at competitions.

Employee Comment Section (Optional) (Please include activities you participated in during the previous year that helped you to
grow as a coach, the areas where you feel you have made the most improvement, and areas where you feel you need the most
improvement. Also, please indicate what resources the department could provide to help you progress in your job performance and
the steps you plan on taking to improve your career and job performance for next year.)

SIGNATURES:

DocuSigned by:

Todd Kress m 54 2/14/2025 Jan 24, 2025%

B32B9E12D7B6484...

Docusigned by: -~ It Oversight Administrator’s Signature Date

}uﬁ: Lzomou 2/19/2025

DEOGFBE2B30D424...

Director of Athletics’ Signature Date

Note: Your signature does not necessarily indicate a full agreement with the performance evaluation results. Your signature does,
however, indicate that the evaluation was rouige~ ~~ discussed with your supervisor. If you wish to record a disagreement with
the contents of this evaluation, you may s T \< 1 statement which will be placed in your personnel folder.

No Show to scheduled meeting.

Coach’s Signature Date
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List of Defendants:

THE BOARD OF TRUSTEES OF THE CALIFORNIA STATE UNIVERSITY
(ON BEHALF OF SAN JOSE STATE UNIVERSITY);

TODD KRESS, in his individual capacity;

LAURA ALEXANDER, in her individual capacity;
MICHELLE SMITH MCDONALD, in her individual capacity;
JOANNE WRIGHT, in her individual capacity;

CHARLIE FAAS, in his individual capacity;

JEFF KONYA, in his individual capacity;

JULIE PAISANT, in her individual capacity;

MARY QUINTANAR, in her individual capacity;

JULIANNE MIYASHIRO, in her individual capacity;
LAURYN MILLER, in her individual capacity;

DR. CYNTHIA TENIENTE-MATSON, in her individual and in her official
capacity, as employee of San Jose State University





